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Surety Company Liable Fidelity Bond 


The Supreme Court Kansas held the case Center- 
ville State Bank National Surety Company, Pac. Rep. 
(2d) that surety company which issued fidelity bond 
whereby agreed indemnify bank against any loss 
might sustain reason larceny embezzlement the 
president the bank was liable account 
committed after the president ceased hold that office and 
became cashier, where appeared that the surety company 
was fully advised the duties and responsibilities the 
president and his duties and responsibilities were way 
augmented when became cashier. 

appeared that July 1919, Lester Brownback 
was president the plaintiff Centerville State Bank. 
that date the defendant surety company issued the bank 
fidelity bond which read part follows: 


The National Surety Company (Surety), consideration 
the payment the premium Twenty-Five 00/100 Dollars 
($25.00), and payable the first day June, during each and 
every year that this bond shall continue force, hereby agrees 
make good within sixty (60) days after receipt proof satisfactory 
it, any loss, not exceeding Ten Thousand Dollars ($10,000.00), 
which Centerville State Bank, employer, may sustain reason 
any act Larceny Embezzlement Lester Cleveland Brownback, 
employee, president the Employer’s service, committed after 
the day June, 1919, and before the termination this bond, 
subject the following express conditions; which shall conditions 
precedent any recovery 

All statements which the employer has furnished the 
Surety, concerning the employee his duties accounts are 
warranted the employer true, and any the statements 
false untrue, this obligation shall null and void and 


effect from the beginning. 
447 
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the application for the bond the bank was required 
answer number questions pertaining Brownback. 
the answers these questions Brownback’s duties and respon- 
sibilities were fully described. The answers also disclosed that 
there was only one other employee the bank, the cashier. 

The bond was renewed year after year and including 
January 1926. January 10, 1923, Brownback was 
elected cashier the bank and another person became presi- 
dent. Although the bond was continued force thereafter 
the surety company was not notified the change the 
official position the bonded employee. Brownback com- 
mitted while was cashier and the bank this 
action sought recover against the surety company 
account this defalcation. 

The surety company contended that was not liable for 
the reason that had not been notified the change 
Brownback’s position. The court held, however, that since 
the surety was fully advised the facts relating the 
duties and responsibilities Brownback’s employment, the 
title president cashier was mere incident the contract 
and the change the title the bonded employee did not 
affect the validity the bond where such change did not 
result augmenting the duties and responsibilities the 
bonded employee. deciding the court wrote follows: 


earnestly contended the appellant (defendant) that 
must presumed the contract was made view the duties 
the president and cashier defined statute, and that the change 
from president cashier augmented the obligations the surety 
that the bond longer binding. this contention supported 
the terms the contract and circumstances under which was 
entered into? can said that the parties entering into the 
contract had contemplation that the president would perform only 
the duties defined law, the conclusion contended for sound. 
the other hand, the parties took into consideration the duties 
which the bonded actually performed, and not theoretical duties, 
then the conclusion must necessarily unsound. other words, 
were the parties dealing with facts theories? The answer found 
the application. The appellant was not content rest upon the 
information that the bonded was the president the bank and let 
the duties defined law. inquired into the minute details 
the authority, duties and responsibilities the bonded, and the 
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manner which the bank was operated and its business handled. 
The plain language the bond the effect that issued 
the information furnished the application. This information deals 
with facts and not theories. The appellant compensated surety. 
prepared the contract, and the language used its choosing. 
the nature contract insurance, and the rules appli- 
cable for the construction insurance policies are applicable it. 
If, looking all the provisions, the bond fairly and reasonably 
susceptible two constructions, one favorable the bank, and 
the other favorable the surety company, the former, consistent 
with the object for which the bond was given, must adopted. 
State Construction Co., Kan. 74, 905; Delaware State 
Bank Colton, 102 Kan. 365, 170 992. 

The appellant assumed the responsibility inquiring into the 
facts relating the employment the bonded, and will 
observed from the context the bond and the application that 
did not concern itself particularly about the official title, and 
reference made statutory duties, but the whole matter treated 
employment and the duties and responsibilities relating thereto. 
knew that the bonded would the manager the institution, 
assisted only cashier, with full authority sell and negotiate 
securities held the bank, and general banking business, 
subject only the limitation imposed him the board 
directors and the banking department. This included the whole field 
banking and and all the duties and responsibilities incident thereto, 
and was such employee which the appellant undertook insure 
against any act larceny embezzlement. clear that under 
such circumstances the title president cashier was mere incident 
the contract, and was little consequence the appellant 
long was fully advised the facts relating the duties and 
responsibilities the employment. This fair construction 
the contract, and carries out the purpose for which was written. 
hold, under the circumstances this case, that the change 
the title the bonded did not, standing alone, vitiate the bond unless 
such change materially augmented the duties and responsibilities 
the bonded and thereby increase its risk. 

this question the court found fact that Brownback, while 
president the bank, was actual charge the assets the 
bank, and had authority make loans, receive deposits, buy and sell 
commercial paper and securities, receive Liberty bonds from cus- 
tomers for safe-keeping, pay checks, receive money from customers 
the bank transmitted the county treasurer for taxes, 
write checks the bank’s funds, and draw drafts the bank’s 
correspondent banks other cities. ‘The court also found that 
during the period was cashier the bank had the same respon- 
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sibilities, performed the same duties, and exercised the same author- 
ity. Consequently the change the title the employment 
way augmented the duties and responsibilities the bonded, and 
way increased the liability the 

think the rule that, where the authority, duties, and respon- 
sibilities the employment are not materially changed augmented 
increase the risk, the surety not discharged. 


hold that the risk was not augmented the change the 
official designation the bonded, and that the appellant liable 
for the breach the condition the bond. 


Deposit Corporate Checks Officer’s Individ- 
Account 


Where the president corporation offers for deposit 
his individual account checks payable the order the 
corporation, the bank put upon notice the form the 
checks the president’s right make such use them 
and will liable the corporation the president fails 
account for the proceeds; but the bank will not liable 
appears that the money was withdrawn the president 
and used payment debts owed the corporation. 
Ducker Latonia Deposit Bank, Court Appeals 
Kentucky, Rep. (2d) 493. 

this case one Wolnitzek was president and manager 
the Golden Rule Coal Company. received checks pay- 
able the company’s order, aggregating $2,145.51. in- 
dorsed these checks the name the company and deposited 
them his individual account. withdrew the deposit 
checks payable persons whom the coal company was 
indebted. Subsequently the company became insolvent and 
receiver was appointed. receiver brought this action 
recover the theory that the bank was liable because 
Wolnitzek had authority indorse and deposit the checks 
his own credit. Under the rule stated above was held 
that, since the funds had been used pay the company’s 
debts, there was liability the part the bank. the 
opinion the court said: 
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The agreed statement facts silent. relative the authority 
the president and general manager the corporation indorse 
the checks which deposited the Latonia Bank his individual 
credit. substance instead the form transaction must 
control its interpretation and determining the rights lia- 
bilities the parties interested therein. Green Collett, 231 Ky. 
215, (2d) 252; Reiss Wintersmith, 241 Ky. 470, 
(2d) 609. After the checks were placed the individual 
credit the president and general manager, appears from the 
agreed statement facts that the corporation received the benefit 
the deposited checks which were payable it. The fact the checks 
were payable the corporation and indorsed was notice the 
bank its ownership those checks. With such knowledge, 
had permitted the president and general manager the corporation 
check his name, and pay the same out satisfaction his 
individual liabilities, and thus misappropriate their proceeds, the 
bank would reason thereof liable the corporation for such 
misappropriation. Mitchell First National Bank, 203 Ky. 770, 
263 15; Seitz Co. Bank Murray, 204 Ky. 115, 263 
685; Armour Co. Bank Lynch, 207 Ky. 203, 268 
1091; First National Bank Greene (Ky.) 114 322; 
Taylor Adm’r, 164 Ky. 654, 176 168; Farmers’ 
Traders’ Bank Shelbyville Fidelity Deposit Bank Mary- 
land, 108 Ky. 384, 671; First State Bank Monterey 
Vories, 195 Ky. 96, 242 18. 

There was misappropriation the president and general 
manager the proceeds the checks. The corporation received 
the benefit the amounts thereof the individual checks the 
president and general manager, payable the creditors the 
corporation and the corporation itself. For the bank liable, 
the depositing the checks the individual credit the president 
and the misappropriation him thereafter must both concur. 
the misappropriation the agent with knowledge thereof the 
part the bank, which determines its liability. Lincoln Court 
Realty Co. First National Bank, 187 Ky. 288, 219 158; 
Skilman Miller, Bush, 428; Seitz Co. Bank Murray, supra; 
Armour Co. Bank Lynch, supra. The Golden Rule Coal 
Company received the proceeds the checks payable to, indorsed 
by, and placed the credit, and the name, its president, 
and whatever may have been improper originally his part was 
rectified him when the proceds the checks were paid out for, 
and to, the corporation. would unconscionable for its trustee 
recover the facts the amounts thereof the bank. Armour 
Co. Lynch, supra; Skilman Miller, Bush, 428. 
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Instrument Not Payable Order Bearer Non- 
Negotiable 


The drawer blank instrument drawn 
delivered person who filled the blanks manner 
unauthorized the drawer and delivered third party. 
action brought the instrument the third party 
was held that the drawer was entitled interpose defense 
which might have been interposed against the person whom 
the instrument was originally delivered, appearing that the 
instrument was not negotiable form. The case holding 
Owings Rider, Rep. (2d) 487, recently decided 
the Court Appeals Kentucky. 

appeared that the defendant signed and delivered 
Lou Pennington three blank instruments referred the 
decision checks. This was done for the purpose effect- 
ing loan the defendant Miss Pennington for amount 
not exceed $1,000. was understood that Miss Penning- 
ton should fill the instruments and deliver them three 
her creditors, whose debts did not aggregate more than 
$1,000. The defendant informed Miss Pennington that she 
had her bank her credit not more than $1,000 and 
warned Miss Pennington not fill the checks for 
aggregate amount excess that sum. 

the time the transaction the plaintiff was creditor 
Miss Pennington the sum $1,281.85, but this fact 
was unknown the defendant. Miss Pennington filled the 
blanks two the instruments, making them payable cred- 
itors whose debts the aggregate amounted about $900. 
the third one she wrote the name the plaintiff payee 
and wrote the amount $1,281.85. She did this the 
presence the plaintiff, who therefore knew that the instru- 
ment originally signed was blank. ‘The instrument was 
drawn the Bank Mount Vernon Mount Vernon, 
Kentucky. was the following form: 

“The Bank Mt. Vernon 
“Mt. Vernon, Ky. June 21, 1928. 
“Mr. Rissie Snarenberger $1,281.85 


“Twelve Hundred Eighty-one and 85/100 Dollars 
Rider.” 
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When the plaintiff presented the instrument for collection 
payment was refused and she brought this action against the 
defendant upon the instrument collect the amount 
$1,281.85. The defense was that the instrument was filled 
out unauthorized manner. The defendant argued that 
this defense was good against the plaintiff for the reason 
that the plaintiff was not innocent holder for value the 
instrument. 

The plaintiff contended that the check was negotiated 
her and that she was holder due course since, under the 
Kentucky Negotiable Instruments Act, pre-existing debt 
valuable consideration for negotiable instrument. She 
argued that she was holder due course the defense 
relied was not good against her. 

The court held that under the Negotiable Instruments 
Act the instrument sued was not negotiable, since was 
not payable the order specified person bearer. 
was further held that since the instrument was not nego- 
tiable the defense which the defendant had against the original 
holder was good against the party whom such holder 
transferred the instrument. deciding the court wrote 
follows: 


Section 3720b-1 our present Statutes, and which section 
our Negotiable Instruments Act, expressly requires that instru- 
ment, negotiable one within the provisions that act, and 
confer upon its holder due course the privileges and immunities 
granted therein, “must payable the order specified person 
order conform with the requirements the statute supra, 
the name plaintiff the writing should have been preceded 
the words “pay the order of,” followed the words “or 
order,” the words “or bearer,” but, have seen, neither 
which was complied with. 

instrument not containing such words negotiability was 
before this court the case Wettlaufer Baxter, 137 Ky. 362, 
125 741, (N.S.) 804, and held that was 
not negotiable instrument under the Negotiable Instruments Act, 
and that one acquiring under circumstances that would have made 
him holder due course, had been negotiable instrument, 
took subject all defenses that the maker had against it. The 
opinion that case exhaustive and interesting one, and con- 
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tains thorough discussion our Negotiable Instruments Act 
affects the rights holder due course negotiable instru- 
ment, and holder one that not negotiable. will not 
insert excerpts from that opinion, but refer the reader it. The 
interpretation announced therein was later approved the 
cases Haggard Mutual Oil Refining Co., 204 Ky. 209, 263 
745, and Fields’ Adm’r Perry County State Bank, 214 Ky. 
24, 282 555. 

Section 474 our Statutes, which antedates our Negotiable 
Instruments Act, expressly provides for the assignment and transfer 
written obligations pay money, notwithstanding they may not 
negotiable under law then existed, but expressly therein 
provided that such transfer shall not impair “the right any 
defense, discount, offset that the defendant has and might have 
used against the original obligee, any intermediate assignor, 
before notice the assignment.” other words, that when the 
instrument non-negotiable, though assignable, all defenses will 
available the maker assignor who might sued thereon. The 
Negotiable Instruments Act did not repeal that section, but enlarged 
the class negotiable instruments which the right such 
defenses the defendant would available the holder was one 
due course. 

Such being the state the law, the defense interposed defend- 
ant herein was available her against the plaintiff, and under 
the proof the court should have sustained defendant’s motion for 
peremptory instruction her favor, since the evidence support 
her defense, have seen, was undisputed. However, the court 
submitted the jury the issue whether the interposed defense 
was was not true, although there was evidence the contrary, 
and found for defendant. The instruction given, although 
should not have been given all, submitted the true issue 
defendant’s liability the evidence had been contradictory thereon, 
and plaintiff may not complain upon the ground that there 
was such contradiction. 

But insisted that defendant estopped rely upon the 
defense she made, but which, true, would practically destroy all 
defenses actions such instruments, unless brought the 
original parties the transaction, which this case would have 
been one Miss Pennington against defendant the writing sued 
had been issued her and transferred her 
Plaintiff this case knew that the blanks the writing were not 
filled the time defendant signed it, since she testified that they 
were filled Miss Pennington her presence and the absence 
defendant. The instrument not being negotiable one, plaintiff was 
bound the authority that Miss Pennington possessed, and clearly 
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defendant would not barred estoppel from proving it, since 
defendant action non-negotiable instrument not estopped 
interpose secret defense that not disclosed the face the 
instrument. the disclosed facts not contain one the 
essential elements estoppel, which that the one relying 
acted his detriment. this case the consideration for plaintiff’s 
receiving the alleged check was pre-existing debt against Miss 
Pennington. check was not received payment thereof, but 
only “for collection,” and, when the check was not paid, left plain- 
tiff with all the rights that she ever possessed, i.e., recover her 
debt Miss Pennington was possible so, and the fact her 
past-due debt sufficient consideration for her acceptance the 
check, under the Negotiable Instruments Act, will not serve supply 
such necessary element estoppel. 


Commissions Which Executor Entitled 


Section 285 the New York Surrogate’s Court Act 
provides that, where estate the value $100,000 
more, each executor shall entitled full commissions 
unless there are more than three, which event the commis- 
sions which, the three will entitled will apportioned 
among them according the services rendered. 

Under this provision was held recent case that, 
where will names two executors and provides that they 
shall receive only one commission, the same divided 
equally between them, each executor will not entitled 
full commission even though the estate exceeds $100,000 
value. Lite’s Estate, Petition Lawyers’ Trust Co., 
Surrogate’s Court, Kings County, 255 Supp. 536. 

The opinion Surrogate Wingate this case reads 
follows: 


The sole question presented for determination this accounting 
relates the commissions which the fiduciaries are entitled. 

The will which was admitted probate this court June 19, 
1930, after directing the payment debts and testamentary ex- 
penses, gave the entire residue the estate the executors and 
trustees, directing them pay $2,400 year for the guardianship 
testator’s two children Mildred and Florence, and pay the 
college expenses Mildred. then provided for the accumulation 
one-half the surplus income for each child during their respec- 
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tive minorities and directed payment thereof them equal shares 
after they respectively attained the age twenty-one. When 
Mildred attained the age forty, one-half the corpus was 
paid over her, and like provision was made respecting the pay- 
ment the balance Florence. Alternate provisions were inserted 
covering the death either daughter prior attaining that age. 

obvious that since the direction was that the residue, less 
the specified deductions, should held gross and undivided 
fund for these two daughters, the division the principal take 
place some future time with the income meanwhile payable 
them specified proportions, that separation functions the 
testamentary fiduciaries into those executor and trustee was 
contemplated, and that consequently commissions two capacities 
cannot awarded them. Matter Abrahams’ Estate, 136 Misc. 
Rep. 538, 545, 241 212, and cases cited; Matter Morin’s 
Estate, 136 Misc. Rep. 823, 824, 242 230; Matter 
Rappold’s Estate, 138 Misc. Rep. 163, 164, 245 169; 
Matter Jackson’s Estate, 138 Misc. Rep. 167, 173, seq., 245 
156; Matter Galloway’s Estate, 139 Misc. Rep. 183, 
186, 248 153; Matter Stewart’s Estate, 140 Misc. Rep. 
155, 157, 158, 250 141; Matter Halbert’s Estate, 141 
Misc. Rep. 181, 182-184, 252 Matter Schliemann’s 
Estate, 140 Misc. Rep. 230, 231, 250 254, affirmed 
this point,—App. Div.—, 254 810. 

Since the estate exceeds $100,000 value, each the executor 
trustees would, under the provisions the first sentence par- 
agraph section 285 the Surrogate’s Court Act, ordinarily 
entitled one full commission, which one-half would payable 
upon the settlement this account and the balance upon the com- 
plete distribution the corpus the executorial trusts. 

The twelfth item the will, however, reads part follows: 
“Twelfth. hereby nominate, constitute and appoint the Lawyers 
Trust Company and Reuben Weinberg Executors and Trustees under 
this Last Will and Testament, they receive for their commis- 
sions such only one commission same divided equally between 
them; and the event they refuse act above provided, then 
hereby nominate, constitute and appoint the Title Guarantee 
Trust Company act such capacity. 

The obvious purpose the insertion this clause the testa- 
tor was limit the sum which might received both his 
executors the sum which would payable had only single 
executor been named and qualified. This intention rendered more 
obvious since the will provides that the executors not desire 
accept the appointment this condition, single alternate execu- 
tor shall act, whom, obviously, only one commission would 
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payable spite the fact that the estate exceeded $100,000 
value. 

Since the executors have qualified under the will, they are 
estopped deny that they accepted the condition imposed the 
testator, and are therefore entitled this time only one-half 
single commission upon the principal and income, divided 
between them. Proceed accordingly. 


National Bank Not Entitled Recover Taxes 
Assessed 


Where action national bank recover taxes 
shares stock alleged have been wrongfully exacted 
not brought within the time provided the statutes the 
state where the tax was paid, the bank will not entitled 
recover appears that the taxes were voluntarily paid. 
This was decided the United States Circuit Court 
Appeals Security National Bank Watertown, D., 
Young, County Treasurer, Fed. Rep. (2d) 616. 

The action was brought the Security National Bank 
recover taxes alleged have been wrongfully exacted for 
the years 1919 1926, inclusive, the county treasurer 
Codington County, South Dakota. The taxes were assessed 
against the stock the bank and the bank complained that 
its stock was assessed rate higher than the rate which 
competing moneyed capital was taxed. This was alleged 
violation section 5219 the United States Revised 
Statutes (12 USCA 548), which authorizes states tax 
the stock national banks provided that “the tax imposed 
shall not greater rate than assessed upon other 
moneyed capital the hands individual citizens such 
state coming into competition with the business national 
banks.” 

The principal defense was that the plaintiff bank was 
precluded from recovering because its failure comply 
with section 6826 the South Dakota Revised Code 1919. 
This section provides follows: 

Any person against whom any tax levied who may 
required pay the same, who pays the same under protest the 
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treasurer authorized collect the same, giving notice the time 
payment the reasons for such protest may, any time within 
thirty days thereafter, commence action against such treasurer 
for the recovery thereof any court competent jurisdiction. 


This section also provides that injunction restrain 
delay the collection income tax claimed due shall 
issued any court, but all cases which shall 
claimed that tax about collected wrongful illegal 
the remedy shall payment under protest and action 
recover. 

The plaintiff contended that the statute was unreasonable 
its limitation and therefore void. The court held that 
the taxes were merely paid under protest the limitation was 
valid, for the reason that under common law there was 
right recover taxes paid under protest, and one seeking 
enforce the right conferred the statute should limited 
the remedies provided the statute. 

The court further stated that the limitation the statute 
would invalid the taxes were paid under duress, the 
plaintiff alleged that they were paid. The allega- 
tion was the effect that the taxes were said bank 
under the duress and compulsion the laws the state 
South Dakota.” The court held that this did not show 
payment under duress, appearing that the laws South 
Dakota merely imposed penalty for nonpayment taxes. 
Accordingly the court held that the payment the taxes 
was voluntary and the plaintiff could not avoid the limitation 
the time for bringing suit provided for the South 
Dakota statutes the ground that the payment was made 
under duress. 

holding that the plaintiff was not entitled maintain 
the action the court said: 

the plaintiff’s cause action must rest upon payment 
taxes merely under protest, then would seem that this statute 
should controlling and bar plaintiff’s recovery this action. 
Zimmerman Corson County, 167, 163 711; Security 
National Bank Twinde, 352, 217 542; Tennessee 


the statute, least applied the facts and circumstances 
this case, unreasonable its limitations, and hence void. 
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right common law recover taxes paid simply under 
protest. Hence this statute conferred right not theretofore exist- 
ing, and one seeking enforce such right should limited the 
remedies provided the statute. is, however, the claim the 
plaintiff that the taxes involved were not simply paid under protest, 
but were paid under coercion and duress. the taxes here involved, 
being wrongfully assessed and void, were fact involuntarily paid 
under duress and coercion, then plaintiff’s right recover could 
not defeated its failure comply with the above-quoted South 
Dakota statute. There would exist under such circumstances 
right recover under the common law, and hold that the state 
might, through its taxing officers, levy, and coercion and duress 
collect, tax violation act Congress, and then provide 
that the only remedy for such unlawful act should pay the 
taxes and sue for their recovery within thirty days after payment, 
would arbitrary, unjust, and unreasonable limitation, and 
would constitute the taking property without due process law, 
violation the Fourteenth Amendment the Constitution 
the United 

remains consider whether the taxes paid were involuntary, 
the sense that their payment was exacted coercion and duress. 
The complaint contains allegations that any taxing officer was 
armed with tax warrant other process, that there was any threat 
seize upon any plaintiff’s property, cast cloud upon the 
title its property imprison any its officers. The only claim 
duress coercion that the payments involved were made 
through the coercion and duress the South Dakota statute. The 
allegation that the taxes have been said bank under the 
duress and compulsion the laws the State South Dakota.” 
alleged that the law South Dakota provided that, the tax 
personal property should not paid when due, should 
collected through the sheriff, and that, addition other large 
and burdensome fees and mileage chargeable and collectible 
the sheriff, there might added such taxes penalty per 
cent. the amount due. hold that the provisions the statute 
constituted constructive duress coercion would effect render 
the payment practically all taxes involuntary and subject 
recovered back. said the Supreme Court Virginia 
Phillips City Portsmouth, 115 Va. 180, 651, 655: “To 
hold that the imposition penalty, which designed accelerate 
the prompt payment taxes, constitutes duress would 
render the payment the great bulk our taxes involuntary and 
subject recovered back.” 

True, alleged that the taxes were paid under protest, but 
this not sufficient save the payment from being voluntary 
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the sense which bars recovery the taxes paid, was not made 
under any duress, compulsion, threats, under the pressure 
process immediately available for the forcible collection the tax. 
Railroad Co. Dodge County Commissioners, 541, 
Ed. 196; Gaar, Scott Co. Shannon, 223 468, Ct. 
236, Ed. 510; United States New York Cuba Mail 
Co., 200 488, Ct. 327, Ed. 569; Chesebrough 
United States, 192 Ct. 262, Ed. 482; Steffen 
State, 314, 103 44; Dexter Boston, 176 Mass. 
247, 379, Am. St. Rep. 306; Flower Lance, 
603; Williams Merritt, 152 Mich. 621, 116 386; Oakland 
Cemetery Ass’n Ramsey County, Minn. 404, 108 857, 
109 237, 116 Am. St. Rep. 377. But all claim that plaintiff’s 
payment the taxes was involuntary conclusively refuted 
the allegations its complaint. alleged that during the years 
here involved “the taxing officers said county believed that they 
were duly and legally authorized assess and levy said tax upon 
the capital stock said plaintiff bank and make the tax 
lists and records, and collect the said tax from the said bank, 
was done this case, and that when paid said tax the full 
personal property rate during each the years 1919 1926 
inclusive the said bank, its officers and stockholders, believed that 
the officials Codington County, South Dakota, had 
right levy and collect such tax each such amounts, and that 
truth and fact both the taxing officers said Codington 
‘County, South Dakota, and the said plaintiff bank, its officers and 
stockholders, and each the other banks, its officers 
holders, situated Codington County, South Dakota, were all 
mutually mistaken that The payments were therefore 
voluntary, and the most that can claimed for the plaintiff that 
was mistaken the law. But taxes voluntarily paid under 
mistake law cannot recovered back. 


Receiving Bank’s Funds Payment Officers’ 


Note 


Where the president and vice-president state bank 
obtain loan from national bank note signed them 
their individual capacities order cover deficit the 
bank and subsequently make payment the note out 
the funds the state bank, which payment the national bank 
receives with knowledge the circumstances, the state bank 
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may recover the amount the payment from the national 
bank. 

This the holding Bliss Live Stock National Bank 
Omaha, 241 Rep. 106, recent decision the 
Supreme Court Nebraska. 

appeared that the capital the State Bank Bethany 
was impaired the extent $4,000, and the banking depart- 
ment the department trade and commerce Nebraska 
insisted that this amount should replaced the stock- 
holders. The vice-president the bank negotiated with the 
Live Stock National Bank Omaha, the defendant, for 
the State Bank and guaranteed the other stockholders. 
The defendant was notified that the loan was cover deficit 
and that the State Bank did not wish public statement 
out showing deficit. The loan was finally made upon 
note signed the president and vice-president the state 
bank their individual capacities, payment being guaranteed 
the other directors. The proceeds the note were placed 
either the undivided profits surplus the State, Bank 
order make good the impairment. 

When the note fell due the defendant received draft for 
$500 drawn the State Bank partial payment the 
note. The president and vice-president paid nothing the 
bank for this draft. 

The State Bank subsequently became insolvent and 
action brought the receiver was held that the defendant 
bank, having received payment the individual note the 
president and vice-president the state bank from the funds 
the bank with knowledge the facts, was liable for the 
conversion the amount received. 

deciding the court wrote follows: 

The learned trial judge the decision this case relied upon 
the case State American State Bank, 114 Neb. 722, 209 
503. the syllabus that case this court said: officer 
bank gives his individual note another bank and places the 
proceeds the credit the bank which officer, and 
which accepts and uses, such bank may not complain that such 
officer subsequently pays and discharges his note out the bank’s 
funds. The transaction equivalent the bank borrowing the 
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money and subsequently paying its own debts.” The trial court was 
the opinion that the above quoted law applied the facts 
this case. the decree the trial court stated: “The argument 
that the impaired capital the Lincoln bank cast legal obligation 
each stockholder such issue make the note question 
this case individual obligation, while persuasive, does not appeal 
this court conclusive. All the stockholders practically all 
them authorized, not directed, the Heiligers negotiate this 
loan, and they all guaranteed its payment. All which was done 
primarily for the use and benefit the bank such.” While 
according the finding the trial judge great respect and considera- 
tion, are unable reach the conclusion that the evidence this 
case sufficient support such finding. loan was secured 
the directors upon the individual note two the officers and 
guaranteed others for the purpose restoring impairment 
the capital stock. Such loan was for the benefit the stock- 
holders and not for the benefit the bank. The Live Stock National 
Bank, when they made this loan, made it, not loan the bank, 
but upon the individual obligation the stockholders. 

The first payment upon the indebtedness evidenced the original 
note $500 was draft the State Bank for which the 
makers did not pay. There presumption that such draft 
was paid for when issued and the burden the party claiming 
was thus paid prove it. Mendel Boyd, Neb. 657, 
493. None the directors stockholders who 
vidually guaranteed this note knew the time the bank closed that 
the note had been paid except the makers. Where the president and 
vice-president bank make unauthorized payment their 
individual debts out funds the bank, the bank may recover from 
the creditor who received the payment with knowledge that was 
paid. The fact that the president and vice-president are person- 
ally interested transaction sufficient put the creditor 
inquiry their authority pay their individual debts with funds 
the bank. State Thedford Bank, 114 Neb. 534, 208 627. 
Again, stated this rule State Farmers’ State Bank, 111 
cannot legally pay his individual, note with other notes belonging 
the bank, and the payee such individual note may held liable 
for conversion if, with knowledge the facts, accepts payment 
that manner.” 

The Live Stock National Bank, having received payment the 
individual note the president and vice-president the State Bank, 
unauthorized, from funds the bank with knowledge, liable for 
conversion the amount paid. 
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Banks and Trust Companies 
Executors and Trustees 


JOHN EDSON BRADY 


The making will most important step the life any 
person, who has estate leave. The most important provision 
will that provision which names the executor trustee. The executor 
the person whose duty collect the assets the estate, pay the 
debts and legacies and, general, carry out the provisions the will. 
the will creates trusts, the execution which will extend over 
period time, trustee also appointed. Where will appoints both 
executor and trustee customary designate the same person 
for each office. 


Few Statistics 


survey made the American Bankers’ Association discloses that, 
during 1929, banks and trust companies were appointed executor 
trustee under will 60,036 instances, increase per over 
the preceding year. These figures are based reports from less than 
half the banks and trust companies having trust departments. De- 
tailed figures are not available for the years 1930 and 1931. stated, 
however, upon good authority that the number estates entrusted 
the management banks and trust companies during the year 1930 
showed increase per cent. over the preceding year. 

These figures speak for the confidence which the public has come 
feel banking institutions this particular field. The banks and trust 
frankly make the statement that, for many reasons, they are 
better qualified for the duties such positions than are individuals. 
What are the facts? 


The Record 


One source information the subject the record, written 
the reported decisions the courts, involving disputes arising among 
the different parties estate. The reports are replete with such 
decisions. Wills and estates have always been sources litiga- 
tion. 

The individual executor trustee subject many uncertainties 
life from which the bank trust company free. The individual 
may die before his duties under the will are finished. Where this hap- 
pens, the estate often thrown into confusion. The management 


Reprints this article for distribution Banks and Trust Companies having 
trust departments are available. 


463 


464 THE BANKING LAW JOURNAL 
may turned over one, whom would never have been entrusted 
the testator. This contingency worth avoiding. can avoided 
designating bank executor. The bank’s existence is, generally 
speaking, continuous. 

Cases wherein necessary appoint successor individual 
executor trustee are common that the statutes the different 
states provide for the procedure followed the event his ab- 
sence, resignation, incapacity death. 

frequently attempted avoid the possibility leaving the 
estate without executor trustee naming several persons the 
will. This plan, however, not always effective. Delaney Me- 
Cormack, 174, the will named three executors and trustees, and 
appears from the decision that all three them died before the execu- 
tion the trust created will. 

The convenience those interested the estate should taken 
into consideration. The individual executor liable away just 
when most wanted for some purpose connected with the affairs 
the estate. The bank, the other hand, always found its 
place business any business day during business hours. ready 
take the affairs the estate any time. has men there for 
that purpose. The duties the executor often interfere with the indi- 
vidual executor’s personal business affairs. There conflict in- 
terests when bank acts executor. Being executor the bank’s 
business. 


Experience 


The bank far better qualified business experience and training 
than the average individual. The bank acting the management 
estates every day. The duties executor, generally, have ex- 
plained the individual. When has finished one step adjusting 
the affairs the estate turns his lawyer find out what next 
done. The bank’s officers and attorneys are experts the settle- 
ment estates. There is, therefore, less likelihood error, when the 
estate the hands bank. 

Pennsylvania case appeared that woman, acting admin- 
istratrix her husband’s estate, neglected require bond from 
agent entrusted with large sums money. The agent was her social 
equal and she felt that would insult ask him give bond. 
The sum stolen the trusted agent amounted more than $125,000. 
such case bank would guided ordinary business sense, not 
social conventions. The decision referred Matter Skeer’s 
Estate, Atl. Rep. 787. 

appeared that administratrix received notice increase the 
corporation, which the estate owned stock. The estate 
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was entitled subscribe portion this increase but the adminis- 
tratrix allowed the subscription period expire without subscribing 
attempting sell the rights. was held that she 
should surcharged with the amount the loss sustained through her 
neglect, though she acted advice her attorneys and was ignorant 
the fact that the rights had any value. The amount lost the estate 
was $6,780. 

the opinion the court said: ‘‘Under the circumstances here, the 
good faith the administratrix, her motives intention, her igno- 
rance business methods, cannot alter her Applying the 
rule laid down King Talbot, (indicating the diligence 
and prudence which personal representative bound employ), 
the situation here clear that prudent man discretion and in- 
telligence the conduct his own affairs would investigate the mar- 
ketability rights subscribe. When informed their value 
would make timely and prompt sale before the expiration the sub- 


Investment Estate Funds 


One the chief causes loss estates managed individuals lies 
the unwise investment the trust funds. The individual generally 
actuated the best intentions, his object being make substantial 
return income for those represents, but the records show that 
too often allows his judgment carried away his enthusiasm for 
some plan investment, more less speculative, which presented 
him. 

the investment trust funds bank guided the judgment 
number men whose business know how invest wisely 
and safely. The bank not out break any records the amount 
interest can earn; has the means and facilities for knowing whether 
particular investment safe; its judgment will not yield desire 
for speculative returns. the matter investing trust funds 
guaranty safety have the investment handled corporate 
trustee. The decisions show that the contrary often the case where 
the funds are invested individual acting the representative 
estate. 

There are cases where has appeared that individual trustees have 
invested funds entrusted their care the stocks business corpora- 
tions, second mortgages, unsecured promissory notes and margin ac- 
counts—investments bank trust company would think making. 
There instance trustee loaning the trust fund his wife and 
several trustee loaning the fund himself. These decisions are 
matters record. 

eases this kind the trustee generally held personally liable 
for any loss which results from his rash investment. sometimes 
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happens, however, that the trustee not financially able meet this 
responsibility. 

case decided more than sixty years ago the Supreme Court 
Pennsylvania had before the question the liability trustee 
who had invested trust funds company formed manufacture resin 
oil under newly granted patent. The trustee had acted good faith 
making the investment and had followed the lead several successful 
business men who had put their own money into the same enterprise; 
but the venture proved total loss. the trustee with the 
amount the investment the court said: ‘‘It time that this mode 
wasting the property infants and married women should put 
end Pray’s Appeal, Pa. 100. 

New York the trustee was held personally liable for loss 
which resulted from his investing $2,400 estate funds two promis- 
sory notes. Blauvelt’s Estate, Supp. 119. 

Pennsylvania case appeared that trustees loaned $7,500 the 
demand note the borrower, secured pledge oil stored tank 
West Virginia. substantial loss resulted from this loan. Sime’s 
Estate, Pa. Dist. 31. 

Missouri case trustee invested $2,000 estate funds bonds 
secured first mortgage railway bridge crossing the Mississippi 
River Alton, The company’s principal prospect earnings was 
contract for the use the bridge the Chicago, Burlington and 
Railroad Company. The railroad subsequently ceased 
use the bridge and the bridge company went into the hands 
receiver. The trustee was held personally liable for the loss sustained. 
Cornet Cornet, Mo., 190 Rep. 383. 

Investments second mortgages are obviously not sound. Concern- 
ing investment this kind individual trustee the Supreme 
Court Oregon felt called upon say: ‘‘If loss occurs reason 
executor’s taking second mortgage real property security for 
loan, made for the purpose, liable Roach’s Estate, 
Ore. 179, Rep. 118. 

Pennsylvania trustee invested trust moneys mortgage, 
taking the mortgage his individual name. This not permissible 
under any The venture resulted loss. was held 
that the trustee had invested his own money and not the estate’s the 
mortgage and was required make good loss which resulted. Carr’s 
Estate, 246 Pa. Sup. Ct. 369. 

company with estate funds, taking the shares his own name. was 
held that had committed breach trust and was responsible for 
loss due decline value the stock. White Sherman, 168 

For reasons their own the trustees Irwin’s Estate, 112 
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Supp. 205, invested trust fund $250,000 municipal bonds the 
City New York notwithstanding direction the will that the fund 
invested ‘‘first bond and mortgage New York City improved 
real Perhaps they thought they were complying with the pro- 
vision the will. any rate the court absolved them intentional 
wrongdoing; but surcharged them with the amount the in- 
vestment. 

Ignoring provision the will the effect that trust fund set 
the will invested certain classes railroad bonds, the trustees 
London’s Estate, 171 Supp. 981, invested municipal bonds. 
They were surcharged with the resultant loss. They were protected, 
however, investing per cent. Liberty bonds the ground that 
the testator, had been alive, would have made the same commendable 
investment. 


not unusual for will contain clause granting trustee 
discretionary powers the matter selecting investments. Many 
trustees have made the mistake construing these provisions too 
broadly, their own, the estate’s, damage. 

King Talbot, 76, leading New York decision, the will 
contained clause ‘‘intrusting their (the trustees’) discretion 
the investment The trustees invested the stocks 
and insurance companies and was held that they had abused 
their and had acted violation their duty. 

The will involved Mattocks Moulton, Me., Atl. Rep. 1004, au- 
thorized the trustee invest the funds the estate ‘‘in such manner 
shall deem for the best interest all invested 
$2,500 the stock newly organized corporation engaged the 
canning business. The investment proved total loss. holding that 
the investment was unauthorized the court said: ‘‘True she (the testa- 
trix) left the investment the trust estate his (the trustee’s) judg- 
ment, but was his judgment, trustee, enlightened and guided 
the approved rules applicable the investment trust funds, not 
his uninformed, personal judgment, exercised without reference legal 
rules and 

Matter Hall, 164 196, the trustees, acting under dis- 
power contained the will, invested $25,000 the preferred 
stock corporation engaged the business manufacturing um- 
brellas, the line business which the testator had followed during his 
lifetime. The corporation failed and two-thirds the investment was 
lost. The trustees were held personally liable. 

Their lack experience had led them into misinterpreting the mean- 
ing the will. ‘‘Surely,’’ said the court, ‘‘there mean between 
government bond and the stock Alaska gold mine, and the fact 
that trustee not limited the one does not authorize him invest 
the other.’’ 
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The will Hart’s Estate, Pa., Atl. Rep. 364, authorized the 
trustees invest funds amounting $170,000 ‘‘in such securities 
may their judgment Assuming that this provision gave 
them the authority they proceeded invest substantial portion the 
estate bonds iron company secured mortgage manu- 
facturing plant another state. The court held that they had gone 
beyond their powers, observing: ‘‘A prudent man with his own estate 
may take risks. nobody’s business but his own. 
But with trustee the case different. money 
invest not his but belongs others; his plain duty, would 
safely keep it, minimize risks.’’ 

Railroad bonds proved the unfortunate investment 
Supp. 668; promissory notes Pabst Goodrich, Wis., 
113 Rep. 398; Colorado real estate (the estate was being settled 
New York) Harmon’s Estate, Supp. 50, and bonds 
shipping company Hurlbut’s Executor, 206 488. each 
these cases the will granted broad discretionary powers. each the 

investment was held violation the trustee’s duty. 


Collection Assets 


Neglect the matter collecting the assets estate ground 
upon which fiduciaries have been removed from office. New York 
case the ground upon which the executors were removed was that they 
had neglected foreclose second mortgage for $4,250 belonging 
the estate, the lien which mortgage was subsequently extinguished 
the foreclosure the first mortgage. Greifenstein, 149 
Supp. 136. 

another case appeared that among the assets estate was 
note for $11,000, payable the order the testator, signed one 
Wild and his wife. The executors never collected this note. Wild was 
the owner cotton mill and, for several years after the decedent’s 
death, manufactured and sold and had considerable bank ac- 
testified that that time the mill property was worth less. 
than the encumbrances it. disinterested witness testified that the 
property was worth $22,000 above all encumbrances. was also shown 
that Wild’s wife had property and that, had the executors secured judg- 
ment the note, could have been collected from such property. 

The reason given the executors for not trying collect the note 
was that, they had tried enforce it, Wild would have transferred 
his or-closed down his business. ‘‘Such suggestion mere 
said the court, surcharging the executors with the 
amount the note. ‘‘We think more probable that, conducting 
(Wild) was, large business, rather than have had that business 
sold out, and his factory closed, the executors had moved promptly 


THE BANKING LAW JOURNAL 469 


and obtained judgment the note would have paid 
Hosford, Supp. 550. 


Payment Improper Claims 


There are statutes which regulate the form which claims against 
estate are presented and the time within which presentment 
should made. and administrators must observe these 
statutes. They must closely examine every claim and refuse pay 
there any ground which the claim can legally resisted. 

the case Fletcher Elosser, 126 Md. 244, Atl. 776, ad- 
ministrator got into difficulty paying claim for boarding the de- 
for years. 

appeared that after the death Mrs. Wenrick, leaving estate, 
exclusive certain farm lands, valued about $21,000, nephew was 
appointed administrator, there being will. The decedent, seems, 
had made her home with the administrator’s father, who was her 
brother-in-law, for number years prior her death. The adminis- 
trator’s father filed claim for $3,338 against the estate. 

The claim was paid spite the fact that objection the pay- 
ment was filed party interested the estate. appeared that the 
decedent was away from the claimant’s home large part the time 
each year. The charge was made, however, whether the decedent was 
there not. The administrator was surcharged with the amount the 
payment. 

another case the administrators estate paid claim, amount- 
ing $6,332.24, which had been barred the claimant’s failure file 
required the statute. was held that the administrators were not 
entitled credit for the payment their account. Yaple Mahy, 
241 App. 446. 


Protection the Estate 


The protection the funds the estate matter for considera- 
tion. The bank has its premises the means safeguarding the funds 
the estate while they are its hands. Adequate means protection 
are not always found the possession individual executors. Thieves 
break and steal. Sometimes the individual executor held per- 
sonally liable for the loss and sometimes not. depends how much 
used. one case administrator had his pocket picked 
estate funds amounting $1,000 while riding trolley car. Tarver 
Torrance, Ga., Rep. 177. this case the administrator was 
held responsible for the loss. 

There are many cases, however, wherein individual executors have 
been held free from liability for estate funds stolen from them. one 
such ease executor was held and robbed $2,890 estate funds 
while his way his bank for the purpose depositing the money. 
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was held that was not personally responsible and that the estate 
would have take the loss. ‘‘The forcible taking the money,’’ said 
the court, ‘‘is certainly excuse his (the executor’s) part.’’ 
man Robertson, Ala. 489, So. Rep. 728. 


Dissension 


The human element must taken into consideration. For some 
reason seems that when several persons have interest property, 
and one the number given the form trusteeship, the 
foundation lawsuit frequently laid. The appointment 
individual often tempting fate, for source family 
dissension, whether the party appointed member the family 
outsider. This one the unfortunate situations which the ap- 
pointment bank tends obviate. The bank will not, fact 
take sides with any the interested parties the displeasure detri- 
ment the others. has eccentricities character and cannot in- 
dulge those disagreeable personalties, which often lead the first 
misunderstanding. impersonal and impartial. It’s policy 
please everybody, even the genuine cranks, with whom sometimes 
obliged deal. not possible for anyone connected with the estate 
ineur the hostility enmity the bank; matter course 
must treat all with impartiality. The appointment corporate trustee 
undoubtedly insurance against the costly consequences family 
disagreements. 

Estate Records 


essential, course, that trustee should keep accurate record 
every transaction which any way involves effects the trust. 
should all times able give detailed account the condition 
the trust. Now essential the operation bank that maintain 
most thorough system bookkeeping. bank cannot operate without 
completely organized system bookkeeping. must and all 
times position render statement account any person with 
whom transacts business. The individual, however, not under the 
same necessity keeping elaborate set books, and matter 
fact his records his financial transactions are not always what they 
should be. the decisions the courts are many instances where in- 
dividual trustees have been censured punished removal for their 
failure properly record their dealings with the trust fund. 


From the Point View 


The matter should also considered from the executor’s point 
view. is, course, mark esteem for individual named 
executor will. The highest confidence one man show another 
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appoint him act his executor. But must remembered 
that the term ‘‘Executor’’ not mere honorary title. The office 
executor carries with certain grave responsibilities, which the individ- 
ual too often inadequately equipped assume. If, through the ex- 
ecutor’s management, loss sustained the estate and the court de- 
termines that did not exercise that degree care, which the law re- 
quires executors, the executor personally liable. may have been 
mere oversight the part the executor, may have been due 
his lack business training; liable, nevertheless, did not 
exercise the required degree care. 

There are numerous routine duties attended the executor 
which take time from his business and interfere with his own work, such 
probating the will, advertising for claims, preparing inventory 
and accounting, paying debts and legacies, collecting assets and having 
numerous interviews with his attorney. From time time called 
upon sign various notices, affidavits, petitions and other documents 
submitted him his attorney, the meaning which generally more 
less obscure him. The commissions, which allowed statute 
for his services, are small remuneration the individual executor, when 
one takes into consideration the responsibilities which assumes. With 
the bank different. Many things which have explained the 
individual executor and which considerable amount his 
time, are disposed the bank mere matters routine. man- 
ages the affairs the estate with much smaller expenditure time 
than the individual executor and with greater efficiency. satisfied 
with the commissions which receives and return gives those in- 
terested the estate better service than the individual executor or- 
dinarily able render. 

examination the decisions, involving estates under the manage- 
ment individual executors and trustees, which have become entangled 
litigation, discloses the following being some the more important 
which bring the parties into court: 


Unsound investments. 

Speculating with trust funds. 

Failure invest promptly. 

Delay collecting assets. 

Failure keep accurate books and records. 
Death the trustee his absence from the jurisdiction. 
Attempts the trustee make money for himself. 
Misappropriations trust funds, 

Delay the settlement the estate. 

Inattention the affairs the estate. 

Mingling trust funds with personal funds. 

Insolvency the trustee. 

will between the trustee and the beneficiaries between co-trustees. 
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This does not speak very well for the individual executor trustee. 
the other hand, may said that the trustee will not 
make unsound investments nor speculate with trust funds under its 
trol. the first place has the experience and knowledge which enable 
select investments that are sound. the second place the judgment 
one man controls; the investment trust funds left the hands 
board committee. The estate receives the benefit the joint 
judgment and combined knowledge the members the committee. 

The bank cannot remove another state country; cannot even 
away vacation extended business trip and neglect for the 
time being the affairs the estate. cannot become incapacitated from 
old age from any other cause. And above all cannot die and leave 
the estate involved and confused condition. 

The bank not subject the various temptations which beset the 
individual and times cause him use the estate for his own personal 
advantage administer the estate partial unfair manner. 
cannot quarrel with those interested the estate personal grounds 
engage those disputes over trivial matters, which often bring 
the parties into court the expense the estate. 

These and many other reasons recommend the bank trustee. 


Clearly the appointment bank insurance against unnecessary 
and litigation which, the decisions bring out, often attends 
the administration trust estate individual. 


Banking Decisions 
this department are published each month all the important decisions 


the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK OFFICER LIABLE RECOMMENDING 
INVESTMENT 


Eidem Dahl, Supreme Court Minnesota, 240 Rep. 531 


The managing officer bank who induces person purchase 
promissory note, representing the same sound investment, 
when the facts show that not, will liable the investor for 
loss which sustains. 


Action Jorgen Eidem against Dahl and another. The 
action was dismissed the defendant Citizens’ State Bank Twin 
Valley. Verdict for the plaintiff, and, from order denying his 
alternative motion for judgment notwithstanding the verdict, for 
new trial, defendant Dahl appeals. Order affirmed. 

Peterson, Moorhead, and Clifford Hansen, Ada, for 
appellant. 


Christian Dosland, Moorhead, for respondent. 


HILTON, J.—Defendant Dahl appeals from order denying his 
alternative motion for judgment notwithstanding the verdict for 
new trial. This action was brought April, 1930, against Dahl and 
the Citizens’ State Bank Twin Valley. Dahl (hereinafter referred 
defendant) was the managing officer the bank. the close 
plaintiff’s case, the action was dismissed the bank. 

Plaintiff was old man, foreign born, unable read write the 
English language, and without any business experience. formed 
partnership with Hilmer Bueng, years age, and engaged the 
restaurant business Twin Valley for about months. The business, 
due largely competition and the inexperience the partners, did not 
prove profitable. They desired sell it, and arranged with defendant 
find purchaser. October, 1923, through defendant’s efforts, two 
local restaurant men made the purchase for $2,095.38, and evenly di- 
vided the purchased property. commission was paid defendant for 
the service rendered. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 884. 
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One the purchasers was able pay his one-half cash; the other 
(Wangen) was without funds. Defendant agreed arrange loan from 
the bank him for the balance the purchase price, plaintiff and 
his partner would, instead cash therefor, take $1,000 note signed 
one Hans Nelson and secured chattel mortgage Nelson’s prop- 
erty. The partners agreed so. Defendant then owned such note 
and mortgage. The next day, October 26, 1923, secured renewal 
each, due November 1924, and which plaintiff and Bueng were 
named payees and mortgagees. 

The bank made loan Wangen $1,500 real estate security 
this, the necessary amount pay for Wangen’s one-half interest the 
purchased restaurant was taken and kept defendant; plaintiff and 
Bueng receiving the Nelson note and mortgage lieu thereof. The 
transaction amounted sale the note and mortgage them. De- 
fendant, however, retained the note and mortgage his possession. 

The indebtedness plaintiff and his partner wholesale and other 
was underestimated the cash received them from the sale 
their property was much less than half enough liquidate the debts. 
Plaintiff, borrowing money and mortgaging his home, obtained suffi- 
cient money pay the balance the debts. 

Plaintiff the rights Bueng, and sought recovery 
damages for fraud and breach warranty (guaranty) the sale 
the note and mortgage. The complaint raised both issues. Defendant 
moved the court require plaintiff elect which would rely 
upon. This the court properly refused do, and evidence was received 
both. The charge the court presented both issues the jury. 
verdict was returned plaintiff’s favor for $1,200. 

This case largely one fact. There was testimony three wit- 
nesses, plaintiff, Bueng, and the latter’s father, all whom testified 
positively that the defendant represented that the maker the note was 
financially responsible, and that the mortgaged property, consisting 
automobile, Fordson tractor, hay baler and gang plow, was worth 
$1,300; that the note and mortgage were 100 per cent. good and 
and that these representations proved untrue. They also 
testified that, consideration the taking the note and mortgage, 
before stated, defendant promised and agreed the $1,000 
and interest for plaintiff and his partner, guaranteed and warranted 
do, and save them from any loss the matter. Other like testimony 
was given. They further testified that all these representations and 
promises were relied upon. Defendant testified that the mortgaged 
property was worth the amount claimed him, denied any fraud 
misrepresentations, and denied that ever made any such warranty 
and guaranty testified to. the conflicting evidence, the jury was 
justified that, not only were false representations made 
and relied upon, but also that there was absolute warranty de- 
fendant that would the $1,000 and interest for the payees. 
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Reliance having been placed upon the representations and promises 
above referred to, was unnecessary that personal investigation 
made either plaintiff his partner, Nelson’s solvency the 
value the property mortgaged. Cases cited relative the necessity 
personal investigation under certain conditions are not point here. 

Defendant kept the note and mortgage his possession during the 
years that followed, but was only able collect $300 thereon, which 
received from sale the mortgaged property. was not paid 

Defendant advances the proposition that the statute limitations 
had run against plaintiff’s claim. had not. The action was com- 
menced within six years after November 1924, which was the earliest 
date that the nonpayment the note could ascertained defend- 
ant’s breach his warranty obligation asserted. 

have carefully examined all the assignments error, including 
those relative rulings admission evidence and the charge the 
court find grounds for reversal therein. Taking the record its 
entirety, and after considering all the points presented able counsel, 
are satisfied that the parties had fair and impartial trial. The 
verdict was amply supported the evidence. 

Affirmed. 


EFFECT CHANGE NAME BANK’S 
RIGHT ACT EXECUTOR 


Ratcliffe Seaboard National Bank New York, Court Civil Ap- 
peals Texas, Rep. (2d) 750 


The fact that bank, named executor will, changes its 
name after the execution the will will not deprive the right 
appointed and act executor. (In this case appeared that, 
addition changing its name, the bank also changed from state 
trust company into national bank.) 

Where the bank, named executor will, applies for the pro- 
bate the will the state having jurisdiction thereof, the will may 
admitted probate even though appears that the bank 
national bank authorized engage business another state and 
not having permit business the state where the application 
was made. 


the Seaboard National Bank New York and an- 
other for the probate instrument purporting the last will 
Eunice Hopkins Smith, and Mrs. Ratcliffe and another, for the 


similar decisions see Law Journal Digest (Third 
Edition) 377, 378. 
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probate another instrument, also alleged the last will de- 
ceased. The parties filed contests the wills presented for probate 
the others. adverse judgment, Mrs. Ratcliffe and an- 
other appeal. Affirmed. 

Flippen and Jno. Gano, both Dallas, for appellants. 

Goggans Ritchie, Dallas, for appellees. 

GALLAGHER, J.—This appeal prosecuted from judgment 
the district court refusing probate certain instrument writing 
purporting the last will and testament Miss Eunice Hopkins 
deceased, tendered for probate appellant Mrs. Ratcliffe, 
joined pro forma her husband, Ratcliffe, and probating in- 
strument purporting the last will and testament said decedent, 
tendered for probate appellee Seaboard National Bank New York. 
Miss Smith died Dallas County, Tex., November 24, 1928. the 
24th day December thereafter appellee Seaboard National Bank 
the city New York, foreign corporation, filed the probate court 
Dallas County application for the probate certain instrument 
filed therewith purporting the last will and testament said de- 
Citation thereon was issued and served the manner and form 
required law. the 27th day December thereafter appellant 
Mrs. filed said court application for the probate 
written instrument filed therewith purporting the last will and 
testament said decedent. Said application was given the same num- 
ber and style the application filed appellee bank. Citation thereon 
was issued and duly served. the day January, 1929, ap- 
pellants filed said cause contest the will presented for probate 
said appellee. The principal ground asserted therein was that said will 
had been revoked the subsequent execution and publication the 
will presented them. the same day said appellee filed said cause 
contest the will presented for probate appellants. reasserted 
therein the existence and validity the will presented for probate 
it, and attacked the validity the will presented for probate ap- 
pellants the ground undue influence and lack testamentary 
pacity, and closed with the prayer that the will presented pro- 
bated and that the will presented appellants denied probate. 
the same day, appellee Chas. Kribs, Jr., one the legatees the 
will presented appellee bank, filed contest the will presented 
appellants, which specifically adopted the contest filed it, and 
prayed expressly that the will presented admitted probate 
and that the will presented appellants denied probate. The will 
presented for probate appellees was dated May 13, 1920. The will 
presented for probate appellants was dated November 24, 1928. The 
probate court, March 18, 1930, after hearing, entered order ad- 
mitting probate the will decedent dated November 24, 1928, pre- 
sented appellants, and refusing probate the will dated May 13, 
1920, presented appellees. Appellees appealed the district 
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The case was tried the district court upon the original pleadings 
filed the county court. That court set aside the judgment entered 
the probate court, and lieu thereof entered judgment probating the 
will decedent dated May 13, 1920, and refusing probate the will 
decedent dated November 24, 1928. The court refused confirm the 
appointment appellee Seaboard National Bank, named executor 
said will, the ground that was foreign corporation and had not 
procured permit authorizing business this state. The court 
further ordered its judgment certified the probate court for observ- 
ance and for the appointment that court administrator with 
will annexed. Appellants thereupon perfected appeal this court. 

Appellants present ground for reversal four assignments error. 
They contend therein that, since the executor named the will May 
13, 1920, was the Mercantile Trust Company, appellee Seaboard Na- 
tional Bank could not apply for the probate thereof nor claim the 
executor named therein; that said bank, being foreign corporation 
without permit transact business this state, did not have legal 
capacity apply for the probate said will; that the pleadings filed 
appellee Kribs did not constitute joinder him such applica- 
tion; that did not have sufficient interest the estate authorize 
him under the law apply for the probate said will; and that there- 
fore neither nor said bank had sufficient interest the estate the 
decedent authorize them oppose and contest the probate the will 
dated November 24, 1928, presented for probate appellants. None 
said contentions were raised any pleadings filed the case. far 
disclosed the record, they were presented and urged for the first 
time assignments error filed long after appellants had perfected 
their appeal this court. 

The executor named said will was designated Mercantile Trust 
Company. bank alleged and proved, substance, that 
said trust company, after the execution said will, was, with 
the approval the Comptroller the the United 
States, duly converted into the Mercantile National Bank 
New York, and thereafter, the same manner, into the Seaboard Na- 
tional Bank New York, and authorized each instance continue 
business under the original charter said Trust Company. 
changes name did not destroy the identity the corporation 
named executor the nor affect its property, rights obliga- 

Article 3339 our Revised Statutes provides that application for 
the probate will may made the testamentary executor, 
any person interested the estate. When will has been duly executed 
and delivered the one named executor therin, moral obligation 
the nature trust imposed upon such person accepting such custody 
keep said will securely and the death the maker thereof pre- 
sent cause the same presented for probate proper applica- 
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tion. Such moral duty not necessarily dependent legal qualifica- 
tion accept and execute the trust nor willingness that time 
so. Our courts have expressly held that will legally presented for 
probate proper application therefor the executor named therein, 
regardless whether such applicant competent act such executor 
appointed. Simmons Campbell (Tex. Civ. App.) 213 338 
seq.; Shaffer Luby’s Estate (Tex. Civ. App.) 297 582, par. 
Cummings’ Estate, Mont. 405, 298 350, 352. not 
think that the fact that the bank was foreign corporation without 
permit business this state affected the jurisdiction the court 
over the will presented for probate it. Such action was merely pre- 
liminary the performance the duties executor such will, 
pellee could not have transacted any business pertaining the adminis- 
tration said estate until said will had been duly probated and until 
had been recognized and confirmed executor thereof, had been 
granted letters testamentary, and had duly qualified. Until became 
vested with the right transact such business and until the duty 
arose, there was occasion for incur the expense procuring 
permit transact such business. Various preliminary acts foreign 
corporations have been held without the prohibition the statute for- 
bidding the transaction business this state without permit. 
Philip Ryan Lumber Co. Ball (Tex. Civ. App.) 177 226, 
231, par. and authorities there Eskridge Louisville Trust Co., 
Tex. Civ. App. 571, 987, 988 (writ refused) Western Supply 
Mfg. Co. United States Mexican Trust Co., Tex. Civ. App. 
478, 986, 989 (writ refused) 14a 1279, 3986. 

Appellee Kribs, his legatee under the will May 13, 
1920, filed written pleading the cause, the substance which has 
been hereinbefore set out. incorporated therein specific prayer for 
the probate such will. think such pleading, considered connec- 
tion with the pleadings the bank, constituted legal effect joinder 
appellee Kribs the presentation such will for probate. was 
the terms said will bequeathed specific sum money, and was 
therefore interested the probate thereof and the distribution the 
estate the decedent thereunder. The fact that the will provided that 
certain other legacies should paid before his was paid merely made 
the payment his legacy contingent upon the amount ultimately 
realized from the assets the estate. Such did not deprive 
him the right such legatee insist upon the probate such will. 
Taylor Martin’s Estate, 117 Tex. 302, 310, (2d) 408. 

Since appellees were lawfully authorized apply for the probate 
the will presented them, follows necessary consequence that 
they were also authorized oppose and contest the probate the will 
presented appellants. 

Appellees not complain the action the trial court refusing 
recognize confirm said bank executor the will presented 
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them, but acquiesce therein. Whether the court should have recognized 
the appointment the bank executor, have granted letters testa- 
mentary, and permitted qualify such executor notwithstanding 
had not procured permit transact business this state not 
therefore before for consideration. See, this connection, Nelson 
Detroit Security Trust Co. (Tex. Civ. App.) (2d) 360, which 
case now pending the Supreme Court writ error granted. 
The judgment the trial court affirmed. 


FAILURE BANK WHILE CHECK 
PROCESS COLLECTION 


Love, Superintendent Banks, Kraft-Phenix Cheese Corp., Supreme 
Court Mississippi, 139 So. 393 


Where draft deposited bank, the deposit slip reciting 
that the bank acts ‘‘only the depositor’s collecting agent,’’ and the 
depositor permitted draw against the deposit and the draft 
collected after the bank’s failure, the depositor entitled pref- 
erence payment the balance. 


Proceedings the Kraft-Phenix Cheese Corp. against Love, 
superintendent banks, and Thompson, liquidating agent the 
Citizens’ Bank Newton. From decree favor the petitioner, 
the latter appeals. Affirmed. 

Flowers, Brown Hester, Jackson, for appellant. 

Alexander Alexander, Jackson, for appellees. 


SMITH, J—On May 16, 1930, the Citizens’ Bank Newton was 
declared insolvent’ state bank department, and its affairs were 
being liquidated proceeding the court below under section 3817, 
Code 1930. The appellee filed petition praying that the appellant 
decreed hold the sum $2,924.18 the money received him 
part the assets the bank trust for it, and that given pref- 
erence that extent over the bank’s creditors. The decree was ac- 
cordance with this prayer. appears from the agreed statement 
facts that May 13, 1930, the Kraft-Phenix Cheese Corp. drew draft 
itself for the sum $4,517.40, payable its own order its office 
Chicago, wrote its name the back thereof, and mailed the 
Citizens’ Bank Newton. received from the bank acknowledg- 
ment the receipt the draft reading follows: 


similar decisions see Banking Law Journal Digest (Third 
Edition) 131. 
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have received your favor with inclosures and credit subject 
final payment follows: 

your account 4517.40 

for collection 


TAKE NOTICE 


receiving items for deposit collection, this bank acts only 
depositor’s collecting agent and assumes responsibility beyond the 
exercise due care. All items are credited and subject final payment 


This draft was credited the bank the appellee, was forwarded 
for through its ordinary channels therefor, and was 
collected Illinois bank after the Citizens’ Bank Newton was 
declared insolvent and its affairs taken over the state banking de- 
partment. The appellee was not indebted the Newton bank the 
time this deposit was made; but between that time and the date which 
the bank’s affairs were taken over the state banking department, the 
bank cashed checks the appellee the amount $1,593.22, 
(the appellee), understand the agreed statement facts, then 
having the books the bank except that for the afore- 
said draft. 

The question presented for decision is: Did the money collected 
the Newton bank the draft deposited with the appellee become 
part its assets? Or, state the question differently, when that 
draft was collected, was the relation between the bank and the appellee, 
with reference the draft, that debtor and principal 
and agent? 

When the bank received the draft and issued its deposit slip therefor, 
setting forth that for collection only and would act ‘‘only 
depositor’s collecting agent,’’ the relation between and the ap- 
pellee became that principal and agent, and not that debtor and 
ereditor. Bank Gulfport Smith, 132 Miss. 63, So. 785. this 
relation continued force until the bank was declared insolvent and 
was taken over the state banking department, the proceeds the 
draft, which was thereafter collected, did not, because the bank’s 
then insolvency, become part its assets except the extent the 
money previously advanced the bank thereon. There was agree- 
ment changing this relation that debtor and unless such 
agreement can implied from the advancement made the appellee 
the bank after the draft was deposited. 

When commercial paper deposited with bank for collection only, 
and thereafter the bank cashes checks drawn against the paper deposited 
before has been collected, the bank thereby acquires either (a) the 
ownership the paper deposited, (b) lien thereon for the amount 
advanced the depositor. While there are authorities the contrary, 
the first these results not, but the second is, accord with the law 
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agency, under which agent possession, virtue his agency, 
property belonging his principal who advances money his prin- 
cipal for purposes connected with the agency, acquires, not the owner- 
ship the property, but lien thereon. But aside from this, 
well-established general rule that bank receiving paper for collection 
has lien thereon for debt the depositor such paper the bank, 
and entitled retain such paper security for the debt, the ab- 
sence contract express implied, the Michie 
Banks and Banking, 25, §19. This question was not decided the 
the Bank Gulfport Smith, supra. What the court there 
decided was that bank with which commercial paper has been deposited 
for collection, and which thereafter advances money the depositor 
the faith the deposit, before notice infirmities the paper, becomes 
the holder the paper due course for value. This would true, 
pointed out the Washington there cited, Old National Bank 
Gibson, 105 Wash, 578, 179 117, 247, and relied on, 
whether the bank became the owner the paper, merely acquired 
lien thereon for the money advanced. was not necessary, therefore, 
for the court to, and did not, there decide whether the bank owned the 
paper deposited, merely had lien it. Affirmed. 


GUARDIAN’S LIABILITY FOR INTEREST 


Harston Barton, Court Civil Appeals Texas, Rep. 
(2d) 630 


guardian who neglects invest his ward’s money liable for 
interest, but the interest may not compounded. 


Suit Barton and others against Dan Harston and others. 
From adverse judgment, defendants appeal. Modified and affirmed. 

John Fagan, Dallas, for appellants. 

Smithdeal, Shook, Spence Bowyr, Dallas, for appellees. 


GALLAGHER, J.—This suit was instituted appellees, 
Barton and Mrs. Hazel Barton Scroggins, joined her husband, re- 
appellants, Dan Harston, Smith and Mrs. Lula Seale 
administratrix the estate Allen Seale, deceased, certain sums 
which they alleged said Harston had received guardian their estate 
and had failed pay over them. Appellant Dan Harston was 
the 22d day October, 1919, appointed guardian the estate Oran 
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Barton, Lee Barton and Hazel Barton. gave bond such 
the penal sum $8,000, with Smith and Allen Seale sureties. 
Said guardian, the 23d October, 1919, returned inventory, 
which showed that had received cash the entire estate his wards. 
made settlement with Oran Barton when became age and 
issue his share the estate involved herein. Appellees were 
entitled the sum $889.18 each their respective shares the 
money received the guardian. Barton became age September 
11, 1924. The guardian made one advancement $75 him before 
became age and made further payments him after became age. 
final settlement with him, however, was made. Hazel Barton mar- 
ried Joe Scroggins July 14, 1928. The guardian made her several 
advancements, amounting the aggregate $454, before her marriage. 
She does not question his right credit for these advancements. 
made payment her after her marriage. proceedings the 
probate court after the filing such inventory were shown. There was 
testimony, however, that the guardian had been cited several times 
file his final report and make final settlement with appellees; that 
ignored such citations and wholly failed file such report. 

trial before the court resulted judgment against appellants 
favor Barton for the sum $827.97 and favor Mrs. Hazel 
Barton Scroggins for the sum $1,526.77, from which judgment this 
appeal prosecuted. 

Appellants present proposition which they contend that the 
court erred charging the guardian with interest the rate per 
cent. per annum the money held him trust for his wards, and 
also compounding the same. The guardian testified that 
the guardianship that his idea was apply the money be- 
longing his wards aiding them secure education; that did 
far was able; that there really was not enough the money 
loan interest and that never thought such thing. further 
testified, however, that shortly after his qualification guardian 
used $1,500 his wards’ money take his individual note, and that 
thereafter carried their money his individual deposit the bank. 
further testified that settlement was demanded far back 1928; 
that was hard circumstances and did not have the money settle. 
Article 4189, Revised Statutes, provides that the guardian neglects 
the use diligence, shall liable not only for the principal but also 
for interest thereon the highest legal rate. The judgment rendered 
implies finding the court that the guardian was negligent failing 
make any effort loan the money his wards. was therefore 
properly charged with interest Barton’s share thereof such 
rate until attained his majority, and Hazel Barton’s share such 
rate until she married. Reed Timmins, Tex. 84, seq; Yates 
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Watson (Tex. Com. App.) 966, 970, par. The court, how- 
ever, did err compounding such interest. Our Supreme Court, 
Reed Timmins, supra, after full consideration and discussion the 
issue, held that interest should not such cases compounded. Such 
holding accordance with the general rule where the guardian’s 
default results from simple neglect duty. 1148, 248, and 
authorities cited note 26. Texas case has been found where such 
interest was compounded. The court properly limited the interest 
charge Barton’s from the date attained his majority 
and Mrs. Scroggins’ share from the date her marriage, until the 
trial, October 27, 1930, per cent. per annum. Logan Gay, 
Tex. 603, 605, 861, 255; Id. (Tex. Civ. App.) 
852, 853. Eliminating the error above discussed calculating the 
amount due the wards, respectively, Barton was entitled recover 
only the sum $766.99 and Mrs. Hazel Scroggins only the sum 
$1,281.26. 

The judgment the trial court modified, and modified 
affirmed. 


DEPOSITOR CHECKS NOT ENTITLED 
PREFERENCE 


Smith Setron Printing Co. State rel. Fulton, Court Appeals 


The plaintiff deposited with his bank cash and checks indorsed 
blank and the deposit was his pass book and the 
books the bank. The superintendent banks took charge the 
before the checks were and collected them. was 
held that the deposit was not one for collection merely but that 
title the checks passed the bank and therefore the plaintiff 
was not entitled preference payment out the assets the 
bank. The fact that notice the pass book gave the bank the right 
charge back dishonored checks was held not affect the relation- 
ship debtor and arising upon the deposit. 


Proceeding between the Smith Setron Printing Company and the 
State Ohio relation Ira Fulton, Superintendent Banks. 
review adverse judgment, the Smith Setron Printing Company 
brings error. Affirmed. 

Dorr Warner, Cleveland, for plaintiff error. 

Arthur Halle and Arthur Krause, both Cleveland, for defend- 
ant error. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 272. 
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SHERICK, J.—On September 12, 1930, the printing company de- 
posited with the Merchants’ Trust Savings Bank checks totaling 
$1,326.59, and $52 cash. These checks were drawn banks located 
elsewhere than the city Cleveland, and were all indorsed blank; 
that is, the indorsement was not restricted. The cash and checks were 
the pass book the depositing company and the books 
the bank. 

September 15, 1930, the superintendent banks took charge and 
possession the bank, provided section 710-89, General Code, 
and thereafter made collection all the checks question. 

stated that the bank refused payment checks drawn the 
depositor company against uncollected funds, before the funds were 
actually collected and received the bank, the bank had doubt 
the credit the depositor, and always charged back the depositor 
checks that were not honored. 

The matter this court upon the petition error the deposi- 
tor, having been decided the court common pleas that its motion 
for allowance its claim, its deposit September 13th, pre- 
ferred claim, was not well taken. 

therefore once apparent that the sole question for this 
determination whether the relation debtor and creditor arose the 
time deposit, the time the checks were collected. 

The depositor says that the question should answered its favor, 
upon the theory that such answer would accordance with the 
general rule law, and for the further reason that had contract 
with the bank which provided. The company the main relies upon 
this agreement. which set forth the first page the company’s 
deposit book. follows: 


this bank will credited conditionally. not found 
good close business, they may charged back depositors and 
the latter notified the fact. Checks other city banks may 
ried over for presentation through the clearing house the following 

day. 

receiving items deposit payable elsewhere than Cleveland 
this bank assumes responsibility for the failure any its direct 
indirect collecting agents, and shall only held liable when proceeds 
actual funds solvent credits shall have come into its possession. 
Under these conditions items previously may charged back 
the depositor’s account. Items lost transit may charged back 
depositor’s account pending receipt duplicates. Unless otherwise 
instructed, items may mailed drawee banks. Unpaid items may 
returned mail depositor’s risk. making deposits the depositor 
hereby assents the foregoing conditions.’’ 


not charged that the officers and directors the bank knew 
its insolvency, and that phase the situation does therefore not enter 
into this case. 
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There can question that had these checks been deposited for 
collection, title would not have passed the bank. Had such been done 
the relation principal and agent would have been created. But the 
facts this case not disclose that such was done; nor can in- 
ferred, unless the notice appearing the deposit book, just quoted, 
provides. The fact that bank has right charge back dishonored 
check against its customer’s account not alone sufficient establish 
the fact that took the paper for collection purposes only. 

well stated the case Raynor Scandinavian-American 
Bank, 122 Wash. 150, 210 499, 716, that the absence 
special agreement the contrary the deposit check bank con- 
stitutes not deposit for collection merely, but sale the paper 
the bank, and passes title the bank, subject only the right rescis- 
sion the paper subsequently proves without value. See, also, 
Dubuque Fruit Co. Emerson Co., 201 Iowa 129, 206 
Banks and Banking, vol. §578 seq. are advised that 
otherwise held some jurisdictions, which adhere the old-considered 
rule that the relationship that bailor and bailee, but believe 
that may now safely stated that the better rule, the 
necessity created the enormous increase checking and commercial 
paper, should followed. 

bank the ordinary course business does not receive con- 
sideration for collecting the checks deposited its customer. The 
checks the instant transaction were not discounted and seems us, 
view the fact that cash was deposited along with the checks, that 
the plaintiff error intended and understood that the whole amount 
was credited its account, and not merely for the purpose col- 
least, the bank received consideration for doing. 

appears that similar situation has been considered this state 
Howe Akron Savings Bank, Ohio Cir. Ct. (N. 320, where 
was held the syllabus that: and drafts upon banks de- 
posited with money and passed the depositor’s credit are treated 
becoming the property the bank, raising the relation debtor and 
unless there express agreement that they are deposited 
for collection The case First National Bank Troy First 
National Bank Cincinnati, Ohio Law Rep. 102, likewise point. 

Considering now the deposit book are unable under- 
stand that its provisions are other than statement the general law 
herein previously announced. will noted that these deposits 
are credited, not received for only, and such conditions 
are therein stated pertain only such checks shall dishonored. 
the matter the checks question, there was dishonor. The 
checks were paid when presented and the conditional credit clause did 
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seems this court highly unfair that depositor should expect 
his bank honor his checks immediately after deposit number 
checks large amount, issued banks located considerable dis- 
tances. should not ask bank assume that risk for the sake his 
business; for which favor does not pay. And seems but fair that 
the customer’s duty keep his credit good and his checking within 
reasonable bounds until his deposited checks shall have passed through 
clearance. 

For the reasons indicated, the judgment the trial court affirmed. 
Judgment affirmed. 


DEPOSIT WHEN BANK INSOLVENT 


Turner Farmers’ Exchange Bank Gallatin, Kansas City, Missouri, 
Court Appeals, Rep. (2d) 1084 


One who deposits money bank time when the bank, 
the knowledge its officers, hopelessly insolvent, entitled 
preference payment the failure the bank. 


Action Turner against the Farmers’ Exchange Bank 
Gallatin, liquidation, Cantley, Commissioner Finance, and 
Joseph Martin, Special Deputy Commissioner Finance, charge. 
Judgment favor the defendants, and the plaintiff was granted 
appeal. Judgment reversed, and cause remanded with directions, 
Dudley Brandom and Nat Cruzen, all Gallatin, for appellant. 
Hyde, Princeton, for respondents. 


ARNOLD, J.—This action seeking establish claim, 
preferred allowance, against the Farmers’ Exchange Bank Gallatin, 
Mo., which failed and was placed the hands the commissioner 
finance for liquidation. due time plaintiff filed his claim against 
the receiver, which was allowed ordinary claim. suit was 
instituted have same declared preferred claim. 

The cause was tried the court, resulting judgment denying 
preference, but approving the allowance common claim. After 
unavailing motion for new trial, plaintiff prayed for and was granted 
appeal this Believing that state officer, within the mean- 
ing the provisions law providing, was party the cause and 
that this court was without jurisdiction the transferred 
the same the Supreme Court. However, that court decided such was 
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not the situation, and accordingly ordered the cause returned for 
determination. 

The record discloses, pursuant agreement between parties rep- 
resenting various claimants, and counsel for the bank and the commis- 
sioner, all matter disputed allowances was informally tried the 
court one proceeding. Plaintiff’s petition alleged the incorporation 
the bank; that was engaged the general banking business; that 
prior March 1926, was open, receiving deposits, paying checks, 
transacting business usual, and functioning all respects such, 
thereby, was charged, representing itself solvent and able 
meet its obligations; that said day, while operating, plaintiff, be- 
lieving said bank solvent, deposited the sum $573.50; that the 
funds said bank were increased thereby said amount. The petition 
then alleges that said date the bank was and irretrievably 
and unable meet its obligations, which facts were well 
known the officers and directors; that plaintiff had knowledge 
that receiving said deposit under the circumstances alleged, 
act fraud was committed and that said bank became and was 
trustee maleficio money deposited; that title thereto 
did not vest said bank, but the ownership thereof remained plain- 
tiff; that said bank passed into the hands the banking department 
the state for liquidation the very day said deposit, namely, March 
1926, which time plaintiff’s money had not been withdrawn; that 
there was cash hand and solvent correspondent banks greatly 
excess said that plaintiff’s fund was still the hands said 
defendant bank and liquidating agents thereof trust fund due him; 
that reason its insolvency the time receiving said deposit, 
was the duty said bank and its officers, directors, and employees 
charge the operation thereof have advised plaintiff the facts 
insolvency and inability meet its obligations; that reason thereof 
was the duty the bank refuse accept and receive said 
that acceptance said deposit said time and under said conditions 
did not serve create relation debtor and and such rela- 
tion did not exist; that relation trust and confidence was created 
and existed and said deposit became and was trust fund; that 
reason the premises plaintiff was entitled have said sum declared 
trust fund impressed upon all the property the bank, with preferen- 
tial payment thereof ahead general creditors. 

The petition then concludes with allegations time due filing 
and presentation claim the deputy commissioner finance 
charge the liquidation the bank for allowance with preferred 
the refusal and institution this action within 
the time required law. The prayer for judgment asks that the bank 
declared trustee maleficio said $573.50, and said amount 
decreed trust fund the hands the commissioner finance 
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and his special deputy charge thereof; that their action refusing 
allowance preferred claim disapproved and order entered 
that such amount paid preferred claim before the general credi- 
tors said bank. The answer filed behalf all the defendants, 
respondents herein, consisted merely general 

Without attempting detail the evidence, the record discloses that 
all material allegations the petition are substantially supported 
the testimony. There dispute the material facts the case. 
appears the bank was insolvent for long period prior the time 
was placed the hands the finance department the state; that the 
officers were entirely familiar with such condition and failed make 
full disclosure the actual situation the state bank examiners who, 
February 25, 1926, behalf the commissioner, examined the bank 
for the purpose determining its affairs; that that time, result 
such examination, requirement $50,000 cash was made upon 
the officers and directors placed the bank and substituted for 
certain questionable assets removed, not later than March 1926, 
that date being the final day for taking such action. 

Mr. Shelby, one the said examiners, testified that full dis- 
closure had been made their visit, they would have known the bank 
was hopelessly and irretrievably insolvent; that ‘‘the officers and direc- 
tors the bank, persons ordinary intelligence, the position they 
with the bank, couldn’t have helped but know its true con- 
dition’’; that the condition later disclosed had existed when the bank 
was examined February 26, 1926; that ‘‘about per cent. the 
exact status the bank was from the state banking depart- 
ment the officers charge the bank; that said department had 
been apprised and such facts not concealed, the bank would not have been 
permitted open Monday, March 1926 (at which time the bank 
received funds) that was apparent serious effort had 
been made the directors and officers secure the $50,000 demanded 
the department; that, the contrary, such funds were the 
eredit the various officers and directors the bank, with one excep- 
tion credit $80. were withdrawn and checked out, just prior 
the closing; that plaintiff had issued four checks the sum $20 each 
against the said deposit which were paid; that when the bank closed 
plaintiff’s showed balance $492.50. This was the amount 
allowed general claim. 

There but one assignment error. this state the record, 
urged the court erred refusing allow the claim for the deposit 
made plaintiif preferred claim. 

the determination the matter presented, consideration the 
foregoing, conclude that the knowledge the officers the bank 
its hopelessly insolvent condition, the time receipt the deposit 
question, constituted fraud upon plaintiff, and the relationship 
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thereby created, reason thereof, was not that debtor and creditor, 
but rather one trustee and cestui que trust; that the money re- 
ceived passed into the hands the banking commissioner, and such 
became and was trust fund, impressed with trust favor plain- 
tiff, and which was entitled preference ahead general credi- 
tors said bank. Accordingly hold. 

This rule well established this state that further discussion 
would seem unprofitable. merely cite some cases holding. 
St. Francisco Ry. Co. Millspaugh, 220 Mo. App. 110, 278 
786; Compton Co. Farmers Trust Co., 220 Mo. App. 1081, 279 
Bank Syracuse, 220 Mo. App. 1019, 278 See, also, 
Farmers’ Exchange Bank Gallatin (Mo. Sup.) (2d) 936, 
recently decided, where the facts attendant upon the condition this 
bank and the fraudulent actions its officers are fully discussed and 
similar questions ruled upon. 

holding have, are not unmindful the contention urged 
respondents that the filing and allowance the claim 
against the general assets the bank ratification the original 
relationship, and hence precludes such depositor from asserting prefer- 
ential claim equity, based upon trust theory. have hereto- 
fore stated, this cause was informally tried before the court. There are 
facts present calling for the application the rule announced 
Stoller Coates, Mo. 514, cited respondents. Simultaneously with 
the allowance plaintiff’s demand common claim and the same 
judgment decree, composed some ninety-eight pages covering all 
claims made against the bank, appears the disallowance preferred 
claim subsequent part thereof. However, since theory estop- 
pel, prior adjudication, election, waiver was pleaded made issue 
defendants, clear the controversy centers the determination 
the propriety the court’s action, denying preference under the 
facts, shown record. 

Addressing ourselves further this matter, would seem that 
justice plaintiff his money should returned him legal 
contemplation, virtue the trust relationship created, formed 
part the assets the debtor’s estate. uniformly held that the 
identical property thing need not identified order entitle the 
plaintiff preferred claim. sufficient his money has been 
commingled with the property the trustee and enhanced the assets 
which have come into the hands the finance commissioner. St. Louis- 
San Francisco Ry. Co. Millspaugh, supra; Compton Co. Farmers 
Trust Co., supra; May Bank Hughesville, supra; Wells-Hine 
Trust Co., supra; Nichols Bank Syracuse, 220 Mo. App. 1019, 278 
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consideration the foregoing, hold plaintiff’s right 
preference should determined the rules announced, and under the 
law stated, plaintiff has established case entitling him 
ence. therefore reverse the judgment the circuit court and re- 
mand the cause, with directions allow plaintiff’s claim preference, 

All 


LIABILITY CERTIFIED CHECK 


Florida Power Light Company Tomasello, Supreme Court 
Florida, 139 So. Rep. 140 


Where check certified the request the drawer before 
delivery the payee, the payee other holder can enforce 
against either the bank the drawer. 

The drawer check has right stop payment after has 
been certified. 


Action Peter Tomasello, Jr., liquidator the Brevard County 


Bank Trust Company, trustee for the bondholders holding bonds 
against the Cocoa Beach Casino Corporation, against the Florida Power 
Light Company. Judgment for the plaintiff, and the defendant 
brings error. Affirmed. 

Crawford Gaskin, Orlando, for plaintiff error. 

Lussier and John Wahl, both Orlando, for defendant 
error. 


BUFORD, this the plaintiff error (Florida Power 
Light Co.) drew its check the Bank Bay Biscayne favor 
Cocoa Beach Casino Corporation, and thereafter caused the said check 
certified Bank Bay Biscayne, and then delivered the check 
the payee, Cocoa Beach Casino Corporation. The payee indorsed and 
delivered the check Brevard County Bank Trust Company. The 
Brevard County Bank Trust Company presented the check for pay- 
ment, but payment was refused because the drawer had directed the 
bank stop payment the check. The check was returned Brevard 
County Bank Trust Company. Brevard County Bank Trust Com- 
pany failed, and Peter Tomasello, Jr., having been duly appointed and 
qualified liquidator, brought suit against the plaintiff error, which 
resulted judgment against the plaintiff error favor the 
liquidator. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 211, 1208. 
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this judgment writ error was taken. 

The sole question involved here whether not the drawer the 
check was discharged from liability thereon reason the certifica- 
tion the check the bank. 

There difference between the position the drawer check 
which certified the bank upon which drawn the request 
the drawer and before delivery the drawer the payee and the posi- 
tion drawer check which certified the bank upon which 
drawn after delivery the payee. the latter case, the drawer 
and all indorsers are discharged from liability thereon. See section 
4841, Rev. Gen. St., section 6927 Comp. Gen. Laws. the former case 
the bank becomes liable primarily, but the drawer remains liable sec- 
ondarily. See Cuesta, Rey Co. Newsom, reported (Fla.) 136 So. 
551, opinion filed August 1931, and cases there cited. 

needless for say that the drawer the check after the 
same was certified had authority stop payment the check. 
Neither was the Bank Bay Biscayne relieved from its primary obliga- 
tion pay the check directions being received from the drawer 
stop payment thereon. 

The drawer, being obligated pay the check secondary obligor, 
was liable suit the same, and the owner and holder the check 
could sue either the primary the secondary obligor. The payment 
the judgment the secondary obligor will not discharge the primary 
obligor, but the secondary obligor may maintain his action against the 
primary obligor upon the theory that such secondary obligor subro- 
gated the rights the holder the certified check against the 
primary obligor, provided, course, his right recovery not other- 
wise barred. See Cuesta, Rey Co. Newsom, supra, and authorities 
there cited. 

The judgment should affirmed, and ordered. 

Affirmed. 


WAIVER BANK’S CLAIM AGAINST 
CORRESPONDENT 


Farmers’ Merchants’ Bank People’s First National Bank 
Charleston, Supreme Court South Carolina, 159 Rep. 617 


The plaintiff bank, after having refused accede charge 
made against its account the defendant bank account the 
dishonor draft received the defendant collection trans- 
action, undertook remit the defendant for certain collection 
items checks drawn the plaintiff upon the defendant bank. 
The defendant refused pay the checks the ground that they 
overdraft the account and thereupon 
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the plaintiff forwarded draft for amount sufficient cover the 
checks. was held that this action the part the plaintiff 
constituted waiver its claim against the defendant account 
the prior transaction. The fact that the plaintiff bank, before 
forwarding the draft, was advised the state bank examiner 
make its checks good and was advised the defendant that pay- 
ment was not received the defendant would notify its customers that 
the items were uncollected, was held not show duress rendering 
the payment made the plaintiff involuntary. 


Albert Woods, Marion, and Augustine Smythe and David 
Jenkins, both Charleston, for appellant. 

Huger, Wilbur, Miller Mouzon, Charleston, for respondent. 

Action the Farmers’ Merchants’ Bank against the People’s 
First National Bank Charleston. From judgment favor 
defendant, plaintiff appeals. Affirmed. 


STABLER, J.—The following succinct statement fact taken 
from the record: 


facts the case briefly stated are that about November 
24th, 25th and 26th, 1924 the plaintiff bank sent the defendant bank 
for deposit and collection checks Coast Lumber Corporation 
the Bank Andrews Andrews, C., the aggregate 
amount Eight Hundred Eighty Seven and 71/100 Dollars ($887.71). 
The defendant bank forwarded these checks Bank Andrews, being 
the bank upon which they were drawn, and being the only bank 
Andrews. That bank charged them its books the account Atlan- 
tic Coast Lumber Corporation, which showed eredit balance 
sufficient pay the checks, marked the checks ‘Paid’ and delivered 
them the Atlantic Coast Lumber Corporation, and forwarded the 
defendant bank Charleston the check the Bank Andrews, drawn 
New York amount equal the aggregate the checks for- 
warded for The defendant bank, upon receipt this 
forwarded New York for collection, but before reached 
New York and was paid, the Bank Andrews closed and the New York 
Bank refused pay it. Meanwhile, the defendant bank had placed 
the amount these items the the plaintiff bank its books 
the checking account which the plaintiff bank maintained the de- 
fendant bank. Upon receipt advices from New York that the check 
above referred had not been paid, the defendant bank charged this 
amount the the plaintiff bank its books and notified 
the plaintiff bank that had done so, which the plaintiff bank did not 
accede. 

nine months thereafter, the defendant bank forwarded the 
plaintiff bank items for collection. was the custom the plaintiff 
when collected these items remit the defendant bank for them. 
this instance the plaintiff bank undertook remit for these collected 
items the form checks drawn the deposit maintained 
the plaintiff bank the defendant bank. this instance, due the 
defendant bank having charged the account the plaintiff bank with 
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the Andrews items, these checks drawn the plaintiff upon the de- 
fendant bank payment items which the plaintiff had collected for 
the defendant, constituted overdraft and the defendant bank there- 
fore refused pay these checks. There would have been overdraft 


had the favor the plaintiff for the Andrews items remained 
the books the defendant. 


defendant bank demanded payment the items which had 
forwarded the plaintiff bank for collection and informed plaintiff that, 
failing receive payment, must notify its customers that the items 
were uncollected. The defendant bank also took the matter with 
the State Bank Examiner, who advised plaintiff make its good. 
Sept. 1925 plaintiff wrote the defendant enclosing draft for 
$1,015.14, and defendant thereupon paid the plaintiff’s two checks above 
referred to. the same letter the plaintiff asked that given 
full history the matter the Andrews checks. Sept. 12, 
1925, defendant wrote plaintiff history the Andrews checks, but 
the defendant had previously written the plaintiff this connection. 

Sept. 12, 1925, defendant wrote plaintiff that its account 
still showed overdraft $3.30, due part least the expense 
telephoning the Bank Examiner about the checks above mentioned and 
requesting that the overdraft made good. The plaintiff paid this 
small overdraft and the account was closed Sept. 16, 


About the 5th day October, 1929, plaintiff commenced this action 
recover from the defendant $887.71, the aggregate amount involved 
the Bank Andrews transaction, and interest from December 
1924. the trial the case, defendant made motion for directed 
verdict the ground that the evidence shows that Sep- 
tember, 1925, plaintiff waived any right action may have had. The 
motion was granted, and plaintiff appeals. 

The matters relied show waiver begin with the forwarding 
the plaintiff the defendant some items for collection and end with 
the payment $3.30 the defendant the plaintiff September 16, 
1925, set out the statement fact. The respondent contends that 
the culmination this transaction, namely, the deposit with defendant 
$1,015.14. and. few days later, $3.30, constitute 
waiver, matter law, any claim which plaintiff may have had 
against defendant connection with the Bank Andrews transaction, 
while appellant, though admitting that possible infer from cer- 
tain its acts intention relinquish its claim payment the 
overdrafts, contends that its conduct that time subject, under the 
testimony, entirely different construction. 

Waiver has been frequently defined the voluntary relinquishment 
known right and may express implied. Appellant contends 
that there some evidence that the plaintiff, when paid the alleged 
overdrafts September, 1925, did not know its rights connection 
with the Bank Andrews transaction, but cannot agree with this 
position. Plaintiff’s part this transaction was conducted experi- 
enced business men, and had been fully advised the entire situa- 
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tion long before any question arose September, 1925, connection 
with the items submitted the plaintiff the defendant for collection. 

Appellant also contends that the deposits made September, 1925, 
were not voluntary payments, but were made under duress coercion, 
and could not constitute voluntary relinquishment its rights 
the premises. support that contention, relies upon the facts that 
the state bank examiner advised ‘‘to make its checks good,’’ and that 
defendant informed that, ‘‘failing receive payment, must notify 
its customers that the items were 

far the communication from the bank examiner 
cerned only necessary say that was merely ‘‘advice’’ and 
nothing more, the examiner having authority whatever require 
compel the plaintiff ‘‘to make its checks good,’’ and that, furthermore, 
what was done the examiner, third party, could not constitute 
coercion duress the part the defendant, the absence 
showing that defendant instigated was responsible for the advice 
the mere fact that defendant took the matter with him being 
insufficient for that purpose. The voluntary character act relied 
show waiver must not confused with the reasons prompting 
such act. person’s action may due cogent reasons and yet 
entirely voluntary. Such distinction would apply here; the bank ex- 
aminer’s advice might have been moving reason for plaintiff’s act, but 
yet, emanating from third party unconnected with and independent 
the defendant, could have bearing the question whether, 
affected defendant, such act was voluntary. 

Nor see how the statement made the plaintiff the de- 
fendant with reference the contemplated notification its customers 
that certain items were uncollected could constitute such coercion 
duress would render involuntary the deposits thereafter and conse- 
quently made with the defendant the plaintiff. the first place, 
would seem that such notification would the natural and usual 
thing under the circumstances. plaintiff believed was the 
right, have compelled the defendant take the matter into 
court abandon its claim; or, such course did not seem advisable, 
might have accompanied its remittance with the statement that did 
not thereby waive any its rights the Bank Andrews transaction 
might have sent its check some other bank take care the 
items collected. followed none these courses, but transmitted 
$1,015.14 cover the checks had issued against the defendant. 
not wish give undue importance the small payment $3.30 
made few days later, but the fact that this overdraft part was due 
expenses incurred connection with the Bank Andrews matter, 
and the further fact that the time this payment plaintiff had fully 
paid the items sent for collection, lend force the idea that the 
plaintiff making the first remittance intended abandon its position 
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and waive whatever claim may have had against the defendant 
connection with the Bank Andrews checks. may well remark 
this connection, that the question intent the matter waiver 
referable not the secret understanding party, but his intention 
indicated language conduct. Davis Fenner, Pa. Super. 
Ct. 389; 263. 

are not unmindful that waiver ordinarily question for the 
jury under proper instructions from the court, but, when the facts are 
undisputed and but one inference can drawn from them, becomes 
matter law. careful examination the entire record this case 
convinces that the only inference that can drawn from the evi- 
dence that the deposits made with the defendant the plaintiff 
September, 1925, were voluntary. The other elements waiver being 
likewise present, the trial judge was right directing verdict. 

The judgment the circuit court affirmed. 


DRAWER DRAFT NOT ENTITLED 
PREFERENCE PAYMENT 


Larabee Flour Mills Co. First National Bank Dublin, Ga., United 
States District Court (S. Georgia), Fed. Rep. (2d) 146 


Where bank receiving draft for collection forwards its check 
payment thereof and the check dishonored because the bank’s 
failure, the drawer not entitled preferential claim against the 
assets the bank where appears that the assets were not aug- 
mented the draft. this appeared that the morning 
the day which the draft was presented the drawee had out- 
standing checks excess the amount its deposit and deposit 
was made later the day prevent overdrafts. 


Equity. Proceeding the Larabee Flour Mills Co. against the 
First National Bank Dublin, Ga., and Soper, receiver thereof, 
establish preferred claim. Decree adverse claimant. 

Crockett, Dublin, Ga., for plaintiff. 

John Adams, Dublin, Ga., for defendants. 


BARRETT, J.—This proceeding equity establish pref- 
erential claim favor Larabee Flour Mills, the nature trust 
assets the hands Soper, receiver the First National Bank 
Dublin. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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The following facts are agreed upon the contesting parties: 

August 11, 1928, Larabee Flour Mills made draft Street 
Co., Dublin, Ga., for $1,455.27 for acceptance payable within thirty 
days. The date acceptance not shown, but payment the draft 
was made check Street Co. said bank September 20, 1928. 
the close business September 19, 1928, there stood the credit 
Street Co. with such bank $3,044.45. the same date there were 
twelve other checks Street Co. said bank aggregating $6,170.66 
paid. does not appear what was the order time such checks. 
the 20th September, 1928, Street Co. made two deposits said 
bank—one $3,042.75, represented some currency and silver and 
number checks, which checks $1,501.39 were the said Dublin 
bank; and the other $5,000, represented two drafts drawn 
Street Co. two its branches. the close business Sep- 
tember 20, 1928, there was the credit Street Co. said bank 
$4,915.54. Said bank sent the Larabee Flour Mills its check the 
Federal Reserve Bank Atlanta for $1,453.42, being the amount 
lected less collection charges. This check reached Atlanta September 
26th, and payment was declined because the said Dublin bank had closed 
the evening September 22d. 

Street Co. were regular customers and patrons the said Dublin 
bank and continually deposit account, checking against and 
depositing into it. The draft Larabee Flour Mills contained this 
provision: ‘‘To collecting bank. This draft cash item and not 
treated deposit. The funds obtained through its collection are 
accounted for and are not commingled with the other 
funds the collecting 

The receiver said bank has received more than sufficient cash and 
still has same with which pay said claim preferential. 

the bookkeeper Street Co., his testimony being the only evidence 
outsidé the agreed facts. Therefore the following finding facts: 

the morning the 20th September, 1928, all the out- 
standing checks Street Co. said bank that might reasonably 
expected presented had been presented, they would have been 
excess their said bank that morning. The draft the 
Larabee Flour Mills was addition such amount. 

was the practice Street Co. arrange its deposits that 
there would overdraft them paying whatever checks drafts 
that should presented. 

The two deposits made September 20, 1928, aggregating 
$8,042.75, were made execution this business practice. 

There was augmentation the assets the bank reason 
the draft the Larabee Flour Mills, and this true even though the 
amount deposits may have been made view the fact that such 
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draft was payable well the fact that outstanding checks might 
presented that day. Deposits the ordinary course business 
prevent overdrafts cannot construed augmentation assets 
reason each and every check acceptance that may paid there- 
from. 

Law 


The burden claimant prove the elements essential the 
establishment his claim. Uncertainty results denial. Schuyler 
Littlefield, 232 707, Ct. 466, Ed. 806. 

bank holding draft for ‘collection and returns,’ which 
cepts check the drawee, one its depositors, and, without separat- 
ing the amount from the general mass its moneys, charges the same 
the drawee, and credits the drawer its books, holds the money 
agent for the drawer, and not trustee; and after the bank becomes 
insolvent the drawer mere general creditor, and not entitled 
priority payment out the bank’s Anheuser-Busch Brew- 
ing Ass’n Clayton, 759 (headnote (C. 5). The above 
case cited approvingly Clark Sparks Co. Americus Nat. Bank 
(D. C.) 230 738, 741 (Judge Lambdin this District) Nyssa- 
Areadia Drainage Dist. First National Bank (D. Or.) (2d) 
648, 650; Metals Nat. Bank Buchanan, (2d) 891, 
893 (C. 8th) Larabee Flour Mills First Nat. Bank, (2d) 
330, 332 (C. 8th); Farmers’ Nat. Bank Pribble, (2d) 
175, 178 (C. 8th). the draft had been paid with money check 
another bank, the relationship would different—one trust. 

The stipulation the face the draft quoted above imma- 
terial. Early Daniel Co. Pearson, (2d) 733 (headnote 7). 

There must augmentation the fund which claimed 
that the money question part reason the identical transac- 
tion upon which the claim based. Almost unlimited authorities could 
cited sustain this proposition. Sufficient are Clark Sparks Sons 
Americus Nat. Bank (D. C.) 230 738; Ellerbe Studebaker Corp. 
(C. A.) (2d) Mark Westlin (D. C.) (2d) 609. 

consideration the urge claimant the cogent effect the 
eases Clark Sparks Sons Americus Bank 230 738, and 
Ellerbe Studebaker Corp. (C. A.) (2d) 993, this expression 
this views should made. The principle stated section 
hereof recognized and applied both such the Clark 
Case the augmentation was the extent $6,000, and preference 
that amount was allowed. the Ellerbe Case was determined that 
augmentation had been made substance not form. 

The necessary result the application the foregoing conclusions 
law the findings fact decree adverse claimant. Let 
taken. 
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DEPOSITOR’S APPLICATION FOR LIQUIDA- 
TION BANK 


State Farmers’ Bank Leonard, Supreme Court North Dakota, 
238 Rep. 122 


Where application made under the North Dakota statute 
the depositors bank for transfer the assets the bank 
from the receiver committee elected the depositors liqui- 
date the affairs the bank and appears that some the deposi- 
tors signed representative capacity, must shown that they 
had authority bind those whom they claimed represent. The 
application not binding until approved the court, and should 
denied signatures are withdrawn from the application prior 
the court’s approval, such withdrawal leaves less than eighty per 
the deposits represented. 


Action the state, for itself and behalf all creditors, against 
the Farmers’ Bank Leonard. petition for review decision 
withdrawing the bank from the receivership Baird. Reversed 
and remanded. 

Lashkowitz Smith, Fargo, for 
Richardson, Thorp Wattam, Fargo, for respondents. 


BURKE, J.—This application under paragraph section 
and section 18, chapter 99, Session Laws 1927, for review the deci- 
sion Honorable Englert, district judge designated this court 
hear the application certain deposit creditors the Farmers’ Bank 
Leonard, D., for transfer the assets said bank from 
Baird, receiver, committee elected the depositors liquidate the 
affairs said bank. appears from the record that the said bank went 
into the hands Receiver Baird the 25th day June, 1930. 
Certain depositors thereafter organized under chapter the Session 
Laws 1927 for the purpose liquidating said bank. plan 
liquidation and articles agreement for the purpose liquidating the 
affairs said bank were duly approved the state examiner. 
liquidating committee was elected proceed with the liquidation said 
bank, and the district court was petitioned for order approving the 
said plan and directing the receiver turn over all the assets the 
bank the liquidating committee. order show cause was duly 
served upon the receiver, who appeared the return day and his re- 
turn states: That the amount deposit deposit said 
bank $96,632.64 and the amount the deposits signed for indi- 
vidual receiver $81,248.67. presents the court petition de- 
livered him the state examiner and signed depositors represent- 
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ing $8,639.50 said deposits, asking that their names stricken from 
the petition agreement for individual receivers; leaving the total 
signed deposits $72,609.17, which less than per cent. the total 
deposits the bank. The district judge refused consider the evi- 
dence withdrawal and made findings fact favorable the peti- 
tioners. Objection also made upon the further ground that the peti- 
tioners’ exhibits show upon their face that there are approximately 150 
signatures said petition agreement covering deposits aggregating 
$9,200 where parents have signed for their children, officers various 
organizations for such organizations, and administrators and guardians 
have signed for their wards. 

Under section chapter 99, Session Laws 1927, the act must 
receive liberal construction accomplish the purpose liquidation, 
but the same time the court should satisfied that those who signed 
the petition representative capacity had authority bind the par- 
ties whom they represented. The names many the depositors are 
signed their fathers mothers, and under section 4516 the Com- 
piled Laws 1913, ‘‘the shares stock estate minor in- 
sane person may all elections and meetings corporation repre- 
sented his This means guardian appointed law. 
the only party who bind minor, and without 
order the county court. The fact that signer treasurer some 
institution and the deposit his name treasurer does not authorize 
him agree the liquidation the bank unless authorized 
the directors the institution represents. this case over $9,000 
the deposits are represented the petition agreement liqui- 
date and the election. 

appears from the testimony John Rhodes, who had much 
with the organization and the circulation petitions and who was 
elected member the liquidating committee, that effort was 
made ascertain the authority those signing representative 
For instance, testifies: ‘‘Now number cases that 
deposit was made back some time, don’t know how long, and new 
officers had been elected. Well, now, people didn’t know just what 
do. told them this account appeared such and such name; 
and don’t think that applied Zion Church, but know did 
some, and told them thought the proper person sign was the one 
that the account seemed their that amount de- 
ducted from the amount the deposits represented the petitioners, 
will reduce the amount less than the per cent. required law, 
and hence the petition should not have been approved the district 
court. 

Under paragraph section 21, chapter the Session Laws 
1927, the court shall advise itself fully regard the status the 
receivership, the feasibility the proposed plan, the competency the 
committee act the proposed The court has 
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power prescribe terms upon which the affairs the bank will 
transferred the liquidating committee, and may permit the appli- 
cants, with the consent the state examiner, modify amend the 
proposed plan. good reason made appear why the application 
originally made amended should not granted, the court must 
make its order appointing the members said committee joint re- 
ceivers and order the assets the bank transferred such joint re- 
any the provisions the statute have not been complied 
with, that good reason for denying the application. Section 21, 
supra, requires the signatures depositors representing per cent. 
the deposits the bank written agreement liquidate, but this 
not binding until approved the court. the approval the 
court necessary make the agreement effective, follows that there 
binding agreement any the depositors until approved 
and depositors may withdraw their names any time before such ap- 
proval, and the withdrawal leaves less than per cent. the denosits 
represented the petition agreement, the application should 
denied. 

The order the court reversed, but without prejudice further 
action the part depositors conformable law. 


DISHONOR DRAFT GIVEN 
CHECKS 


PAYMENT 


Jayne Mason, New York Supreme Court, 251 Supp. 768 


Federal Reserve Bank receiving checks for collection sent 
them bank which presented them the drawee. The latter 
bank charged the checks against the accounts the makers and 
issued draft payment, which was dishonored because the 
bank’s failure. was held that under section subdivision 
the New York Negotiable Instruments Law the Federal Reserve 
Bank was entitled preferred claim for the amount the checks. 
appeared that after the dishonor the draft the Federal Reserve 
Bank charged the items back the banks from which the checks 
were received but did not cause any item protested and did not 
attempt obtain the return any the items. 


the matter the liquidation Jayne Mason, private bankers. 
Application the State Superintendent Banks for order direct- 
ing the Superintendent the disposition preferred claim No. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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2384, filed the Federal Reserve Bank New York. Order for 
claimant. 

Hubbell, Taylor, Goodwin, Nixon Hargrave, Rochester (Ed- 
ward Cristy, Rochester, counsel), for State Superintendent 
Banks, 

Walter Logan, New York City, for Federal Reserve Bank 
New York, support claim. 


TAYLOR, J.—The claim question was filed Federal Re- 
serve Bank New York behalf various banks, from which re- 
ceived, for collection, checks drawn Jayne Mason. The amount 
the claim, originally filed, was $3,325.44, but has since been reduced 
$2,603.50 the withdrawal certain checks the request for- 
warding banks. The facts involved the claim are follows: 

July 31, 1930, the Federal Reserve Bank New York received 
checks for collection from various banks, drawn Jayne Mason 
Webster, Y., and indorsed and sent such checks mail Webster 
National Bank, Webster, Y., with instructions present them 
Jayne Mason for payment. the following day, August 1930, 
the Webster National Bank received the checks and presented them 
Jayne Mason for payment, and Jayne Mason thereupon charged 
the checks the accounts the respective makers, the balances 
these the credit the makers being sufficient the 
checks, and delivered the Webster National Bank, payment the 
checks, draft drawn Jayne Mason Chase National Bank, New 
York, Y., the order Webster National Bank. the same date, 
August 1930, Webster National Bank indorsed this draft: ‘‘Pay 
the order Federal Reserve Bank New York without recourse. 
Webster National Bank, Webster, Y.,’’ and sent Federal Reserve 
Bank. August 1930, and before this draft could presented, the 
Jayne Mason bank was closed the superintendent banks and the 
draft was therefore dishonored upon presentation. The draft was drawn 
for the amount $4,630, was payment not only the checks 
included the claim, but also other checks which, the request 
forwarding banks, have not been included the claim. Independent 
for the items withdrawn from the claim the Federal Re- 
serve Bank have been filed the various drawers these 

After the draft, drawn Jayne Mason upon Chase National 
Bank, had been dishonored August 1930, the Federal Reserve 
Bank charged the items back the accounts the respective banks 
from which these items had been received, but did not cause any 
these items protested and did not demand attempt obtain 
the return any these items. These facts give rise preferred 
claim under the express provisions subdivision section 350-1 
the Negotiable Instruments Law New York, which provides 
follows: ‘‘2. Except cases where item items treated dis- 
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honored nonpayment provided section three hundred and 
fifty-j, when drawee payor bank has presented for payment 
item items drawn upon payable such bank and 
the time has deposit the credit the maker drawer amount 
equal such item items and such drawee payor shall fail 
for business above, after having charged such item items 
the account the maker drawer thereof otherwise, discharged 
his liability thereon but without such item items having been paid 
settled for the drawee payor either money uncondi- 
tional credit given its books the books any other bank, which 
has been requested accepted constitute such drawee payor 
other bank debtor therefor, the assets such drawee payor shall 
impressed with trust favor the owner owners such item 
items for the amount thereof, for the balance payable upon 
number items which have been exchanged, and such owner owners 
shall entitled preferred claim upon such assets, irrespective 
whether the fund representing such item items can traced and 
identified part such assets has been intermingled with con- 
verted into other assets such failed 

facts, such those involved this claim, gave rise 
preferred claim, the absence any statute, seems have been the 
subject conflict judicial decisions. Among the cases which 
preferences have been allowed, the absence statute, are the fol- 
lowing: Federal Reserve Bank Richmond Peters (1924), Va. 
45, 123 379, 742; Federal Reserve Bank Richmond 
Bohannan (1925) 141 Va. 285, 127 161; Federal Reserve Bank 
St. Louis Millspaugh (1926) 314 Mo. 282 706; Rainwater 
Federal Reserve Bank St. Louis (1927) 172 Ark. 631, 290 
69; National Bank Jacksonville Pratt (1928) 822, 
116 So. 635; Central Trust Co. Bank Mullens (1929) 108 Va. 
12, 150 137; Winkler Veigel (1929) 176 Minn. 384, 223 
622. 

The cases the contrary include the following: Lippitt Thames 
London Trust Co. (1914) Conn. 185, 369; Leach Me- 
Savings Bank (1926) 202 Iowa 899, 211 506, 
388; Larabee Flour Mills First National Bank Henryetta, 
(C. 1926) (2d) 330 (certiorari denied 273 727, 
Ct. 238, Ed. 861); Steele Briggs Seed Co. Spurway (D. 
928) (2d) 42. 

The evident purpose said section 350-1 was establish the rule 
law accordance with the line decisions allowing preferences under 
circumstances such are involved this claim and ‘‘irrespective 
whether the fund representing such item items can traced and 
identified part such assets has been intermingled with con- 
verted into other assets such failed 
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the hearing, the court was asked consider whether the charg- 
ing back checks, the Federal Reserve Bank against the forwarding 
banks, did not constitute election treat the items dishonored 
nonpayment, pursuant section the Negotiable Instruments 
Law, bring the case within the exception referred the first 
clause subdivision section said law. 

much section 350-j the Negotiable Instruments Law 
pertinent the facts involved here, provides follows: 

350-j. Election treat dishonored items presented mail. 
Where item duly presented mail the drawee payor, 
whether not the same has been charged the account the maker 
drawer thereof returned such maker drawer, the agent col- 
lecting bank presenting may, its election, exercised with reason- 
able diligence, treat such item dishonored nonpayment and re- 


may had upon prior parties thereto any the following 


Where the check draft the drawee payor bank upon 


another bank received payment therefor shall not paid due 
course. 


Upon consideration this question, the court the opinion that 
does not constitute such election. Section 350-a the Negotiable 
Instruments Law provides that any credit given depositor 
lecting bank ‘‘shall revocable until such time the proceeds are 
received actual money unconditional credit given the books 
another bank,’’ which such depository collecting bank has re- 
quested accepted. The check collection all Federal Re- 
serve Banks have, since least 1923, contained provisions authorizing 
such banks charge back forwarding bank the amount any 
check for which payment actually and finally collected funds has not 
been received, and all collecting banks have had this right either 
express agreement with their customers reason the established 
banking usage. Such right the Federal Reserve Bank, charge back 
the items ineluded the draft the Chase National Bank its for- 
warding banks, was matter agreement between and the forward- 
ing banks, and neither the terms the agreements between said banks, 
nor the acts performed pursuant such agreements, determine affect 
the rights the parties the items which the forwarding banks sent 
the Federal Reserve Bank for this transaction, while 
the Federal Reserve Bank charged the items back the accounts the 
respective banks from which these items had been received, did not 
have any the items protested and did not demand attempt ob- 
tain the return any the items, and the charging back was done 
without any notice the Jayne Mason Bank. Such 
not the exercise the election treat the items dishon- 
within the contemplation section 350-). 

The makers have already paid the checks the charges their 
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accounts and cannot claimed that the checks have been dishonored, 
which would mean that the makers could now required pay the 
checks second time. When the drawee bank charges check the 
maker’s account and issues its draft therefor, this constitutes payment 
the check and reduces the drawee bank’s obligation the maker (de- 
positor) the amount the check and discharges the liability the 
maker and indorsers the check. Consolidated National Bank New 
York First National Bank Middletown, 129 App. Div. 538, 114 
308, affirmed without opinion 199 516, 1081. 

that the superintendent banks should pay the claim 
the Federal Reserve Bank full. Order signed. 


INDUCING DEPOSITOR LEAVE DEPOSIT 
BANK 


Mallett Tunnicliffe, Supreme Court Florida, 136 So. Rep. 346 


Where the vice-president bank, acting behalf the bank, 
induces depositor who wishes withdraw savings deposit let 
the deposit remain the bank representing her that the finan- 
cial condition the bank good and that the deposit will per- 
fectly safe when, fact, knows that these representations are 
false, the depositor upon the failure the bank may hold both the 
vice-president and the bank liable damages action based 
the officer’s fraud and deceit. She not, however, entitled 
preference against the assets the insolvent bank for the amount 
her deposit. 

Where depositor, attempting withdraw part her savings 
deposit, presents check the bank and the bank refuses permit 
the withdrawal the ground that rule has been adopted requiring 
depositors give sixty days’ notice intention withdraw, 
amount her deposit equal the amount the attempted with- 
drawal converted into special deposit amounting segregation 
the funds the bank and upon the closing the bank the deposi- 
tor entitled have her claim for the amount such special de- 
posit allowed preference against the assets the bank. 


Suit Blanche Mallett against Tunnicliffe, liquidator 
the State Bank Orlando Trust Company Orlando, Fla. From 
order sustaining general demurrer the bill complaint, 
plainant appeals. Decree reversed, and cause remanded with directions, 
George Garrett, Orlando, for appellant. 
Voorhis, Orlando, for appellee. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 131. 
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DAVIS, J.—The following are the facts upon which the decision 
this appeal rests: The appellant, Mrs. Mallett, had deposit with the 
State Bank Orlando Trust Company the sum $13,697.14 her 
savings account. July 15, 1929, she undertook withdraw her 
entire savings account from the bank, and was the act withdrawing 
the same when the vice-president the bank, with full authority from 
the bank act the premises, and acting for and behalf said 
bank, requested her retain her savings deposit the bank, and then 
and there represented her that the financial condition the bank 
was good, and that the savings deposit would perfectly safe left 
the bank. The officer the bank knew that the representations was 
making were false and that the bank was insolvent. made these rep- 
resentations for the purpose persuading the depositor rely and act 
thereon, and she then and there did rely and act thereon. reason 
her reliance thereon, and the fact that she retained said savings account 
the bank because said misrepresentations, said amount was still 
the bank when closed August 1929, July 23, 1929, the de- 
positor attempted withdraw $8,150 her savings from the bank, 
but the attempted withdrawal was declined because rule and regula- 
tion which had been adopted the bank requiring the depositor give 
sixty days’ notice her intention withdraw her savings account be- 
fore would honor any withdrawal. Notice this sixty-day rule had 
been served upon the depositor July 20, 1929. making her deposit, 
the depositor had her name signature assenting 
the rules the bank governing savings deposits and expressing her 
willingness bound thereby part her savings deposit agree- 
ment. 

The point decided whether not the successful persuasion 
the depositor the bank officer not withdraw her funds July 
15, 1929, was the equivalent new deposit such funds that 
date which would entitle the depositor preference the theory 
that for bank induce one make deposit false representations 
solvency fraud creating trust which results preferred claim 
the part the defrauded depositor. Secondary this, the ques- 
tion how far the preferred claim can asserted and against what 
funds assets the insolvent bank the event that sustained 
preference. 

The appeal here from order sustaining general demurrer 
bill complaint filed against the liquidator seeking impress trust 
for the entire deposit $13,697.14 against all the assets the insolvent 
bank. 

the outset, may stated that the facts the case are sufficient 
bring within the rule laid down Hinson Drummond, Fla. 
502, 123 So. 913, wherein Mr. Justice Buford stated the rule be: 
and director bank, who represented depositor that bank 
was sound condition and solvent, and thereby persuaded depositor 
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leave money deposit, was liable depositor, where bank was in- 
solvent and depositor lost deposit, since, president had actual 
knowledge condition bank, his situation was such that was his 
duty know truth falsity representation, and such party law 

thus appears that far the particular wrong done the ap- 
pellant reason the fraud and deceit practiced upon her con- 
cerned that appellant has plain, complete, and adequate remedy law 
for the recovery damages for the tort committed against her the 
particular officer who made the false representations and others who 
became tortiously liable with him therefor. may likewise said that 
the bank itself corporation became liable damages for the tort 
committed its officers perpetrating the fraud and deceit referred 
to, and that appropriate action law for damages judgment 
could recovered, not only against the officer officers involved, but 
against the bank itself corporation reason such fraud and 

deceit. 

But appellant insists that her rights further than this, and that 
reason the circumstances, she entitled assert and have allowed 
preference against the entire assets the insolvent bank, the 
prejudice other depositors who did not participate the fraud and 
deceit, claim for her entire deposit, together with interest thereon. 
sufficient answer this contention will found the State 
Banking Corporation, Mont. 134, 251 151, 154, where the court 
said: ‘‘It would strange doctrine that would permit creditor 
impress his debtor’s property with trust simply because, when the 
creditor attempted collect the debt, the debtor falsely represented his 
ability pay and thereby obtained another case, 
that Venner Cox, 769, 770, the Court Chancery Ap- 
peals Tennessee had under review case where depositor was in- 
duced leave his deposit insolvent bank the false and fraudu- 
lent representation its president the effect that the bank was sol- 
vent and the deposit was safe. was held that the depositor sustained 
the relation debtor and creditor each other denying claim for 
preference asserted the depositor because the false representations 
which had been made. The court said: ‘‘But this case one simply 
and debtor, wherein the debtor, series egregious lies 
his solvency and his ability pay his debts, induces his creditor 
forbear pressing the payment his demand, and continue his rela- 
tionship such misrepresentations operate equity 
divest title property, and convert debtors into trustees for their 
apprehend that the field trust estates will immensely 
See, also, 732; Michie Banks Banking, 594, 
note 

the bar appears that the depositor voluntarily and know- 
ingly continued her relationship general depositor, or, other 
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words, general creditor the bank. The fact that she did 
through the fraud and deceit officer the bank inducing her 
not change her relationship does not itself convert the relationship 
from that debtor and creditor one trustee and cestui que trust. 
undoubtedly gives rise action favor the deceived deposi- 
tor, have pointed out, but the title the deposit remains the same 
was before the fraud and deceit were practiced. this respect 
the situation differs from that wherein trust held 
where insolvent bank induces one make deposit false repre- 
sentations solvency, thereby perpetrating fraud upon the depositor 
which entitles the depositor reason such fraud the 
agreement deposit which the relation debtor and would 
created. See Richardson New Orleans Debenture Redemption Co., 
the last-mentioned instances, the trust results because the exercise 
the depositor’s right rescission which presents the title the de- 
posit from ever vesting the insolvent bank reason the fraud and 
consequence the depositor, after having rescinded the deposit because 
the fraud, entitled trace the deposit and assert preferred claim 
against any part the assets the insolvent bank with which such 
deposit may have been commingled. 

this case the facts not bring within the rule laid down 
Bryan Coconut Grove Bank Trust Co. (Fla.) So. 481, because 
nowhere shown that the depositor ever did more than appear the 
bank with the intention withdrawing her deposit; nowhere 
alleged shown that the attempted withdrawal proceeded the point 
presentation and acceptance check the bank accompanied 
the passbook which was the agreed way which the deposit was re- 
quired withdrawn, according the allegations the pleadings 
this case. There was therefore segregation the deposit, fact 
contemplation law, such was shown the case Bryan 
Coconut Grove Bank Trust Co., supra. The mere intention and de- 
sire the appellant withdraw her deposit and thereby discontinue 
her status ereditor the bank, but which was never carried the 
point performance any the overt acts required give effect 
withdrawal, cannot viewed being withdrawal and redeposit 
contemplation law contended for the 

the attempted withdrawal the sum $8,150 July 23, 
1929, which was declined the the bank because the appel- 
lant had not given sixty days’ notice her intention withdraw her 
savings the situation different. Whether not the appel- 
lant was entitled withdraw her deposit $8,150 that date under 
the under which she demanded then depends the valid- 
ity the rule and regulation which had been adopted the bank re- 
quiring sixty days’ notice given intention withdraw savings 
accounts. The bill complaint alleges that such rule and regulation 
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was never validly adopted and was without force and effect ground 
for the bank’s refusal honor the complainant’s check. the time 
the check alleged have been presented, the bank was open for busi- 
ness and was presumably solvent, and was the duty .the bank 
honor proper orders drawn upon for the withdrawal funds unless 
reason contract the contrary had valid right refuse 
pay its savings depositors demand. While recognize the rule that 
the mere drawing check does not operate assignment the 
fund deposit the bank until the check accepted the bank, yet 
may logically deduced from the allegations the bill this case 
that the check was accepted for the $8,150 for which was drawn, and 
thereby the fund assigned prior the closing the bank paid 
after the lapse sixty days from the time the check was drawn. The 
legal effect this operation was convert $8,150 the total deposit 
the appellant into special deposit amounting segregation the 
funds the bank paid her forthwith the end sixty days, 
depending upon whether not the sixty-day rule and regulation was 
insisted upon. either event, such special deposit augmented the 
reserve fund the bank the time closed, and that extent the 
same was entitled allowed preference against such cash reserve 
fund under the and the extent such preferences were 
held allowable the case Myers Federal Reserve Bank 
134 So. 600. 

The demurrer which the court below sustained was general de- 
murrer the entire bill, and since there was equity the bill 
ing the claim preference with reference the $8,150 hereinbefore 
referred to, was error for the court sustain the general demurrer. 
The decree accordingly reversed and the cause remanded, with 
tions overrule the general demurrer and for further proceedings 
with this opinion. 

Buford, J., and Whitfield and Terrell, JJ., concur. 

Ellis and Brown, JJ., dissent. 


FUND COLLECTED BANK SPECIAL 
DEPOSIT 


City Bank Fort Lauderdale Hart, Supreme Court Florida, 
136 So. Rep. 446 


executor directed bank make collection, pay certain 
against the estate out the amount collected, and remit the 
the executor. The bank made the collection, paid the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 132. 
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claims, and retained the balance its possession until closed, the 
balance being included the cash passing into the hands the 
receiver. was held that the balance held the bank constituted 
special deposit and that the executor was entitled preference 
payment that amount. 


Suit Jason Hart, executor the last will and testament 
Mary Roberts, deceased, against the City Bank Fort Lauderdale. 
and Simmon, receiver. From orders overruling demurrers the 
bill complaint, defendants appeal. Affirmed. 

Baxter Walton, Ft. Lauderdale, for appellants. 

Ross Williams, Miami, for appellee. 


BUFORD, J.—The appellee brought suit against the appellants 
enforce the payment him the sum $5,775.54 which alleged 
was preferred claim amongst funds going into the hands the re- 
ceiver City Bank Fort Lauderdale and that the same was held 
trust the receiver for the use the appellee. alleged that the 
money came into the hands the bank reason the bank following 
the directions the appellee contained letter under date No- 
vember 13, 1925, follows: 


13th, 1925. 
Bank Fort Lauderdale, 
Lauderdale, Florida. 

‘‘T enclosing you Warranty Deed executed the several 
grantors, including myself Executor, Rowe. You will please 
notify Mr. Farrington the arrival this Deed, who secure 
$7,500.00 for the purchase price this land. Out this money 
paid all claims against the Mary Roberts Estate, the same may 
certified the Probate Judge Broward County, Florida, K.’d 
Mr. Farrington. These bills will include mortgage $500.00 
Mr. and some interest, and various other bills approved and 
K.’d aforesaid. 

will also pay out this purchase money $7.50 for revenue 
stamps placed this Deed, and remit the balance Water- 
town, Connecticut. Mr. Farrington agent Fort Lauderdale 
and will advise you the details, not varying, however, the instruc- 
tions this letter. 


That the bank collected the $7,500 mentioned the letter and paid 
out that fund sums accordance with the directions con- 
tained the letter and retained the the sum $5,775.54 
its possession until the time the bank its doors, and that such 
fund was included the cash hand received the receiver when 
took charge the affairs the bank. 

alleged that the receiver was appointed for the bank the 11th 
day October, 1926; that September 23, 1927, demand was made 
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receiver that turn over appellee’s attorney the balance the fund 
above stated coming into his hands such receiver; and that 
October 1927, claim was filed with the receiver for the amount such 
funds preferred claim. alleged that the receiver deposited 
these funds with other funds the state treasury funds the bank. 

The bank and the receiver filed joint and several general demurrer 
and also filed joint and several special demurrer, all which de- 
murrers were overruled, from which orders this appeal taken. 

The demurrers presented the question whether not under 
the facts stated the bill complaint the amount $5,775.54 came 
into the hands the receiver special deposit and, therefore, 
trust fund, constitute general deposit and therefore occupied the 
status common claim. 

Amos Baird, Fla. 181, 117 So. 789, 790, this court quoted 
with approval and adopted the former utterances the court City 
Miami Shutts, Fla. 462, So. 929, and Collins State, Fla. 
429, So. 214, follows: 

the customers clients commercial bank there- 
with are two viz. special specific, and general. When the 
identical money other thing deposited restored, given 
the bank for some specified and particular purpose, pay certain 
note other indebtedness, received the bank collecting 
agent, such collection remitted, such deposits are special specific, 
and the property the deposit remains the depositor, the bank 
such cases becomes the bailee, trustee, agent for the 

contended the appellant that because the funds involved 
each those cases did not come into the hands the bank reason 
the bank having collected draft drawn through it, that such enun- 
ciation the law was not binding upon the court, but was dicta. The 
agent, the bank having collected the fund draft made through such 
bank and transmitted such bank for collection, was not directly pre- 
sented either those cases. The questions presented, however, were 
near kin that question that the court deemed expedient and 
not unwise state the law applicable such condition. the bar has 
been doubt about the rule this regard because considered the 
enunciation those dicta, the doubt may now removed, 
the question here definitely presented and follow the rule 
above stated. 

the case Myers Federal Reserve Bank Atlanta, opinion 
filed April 29, 1931, reported 134 So. 600, this court exhaustive 
opinion prepared Mr. Justice Davis stated the law applicable 
the funds derived from draft drawn one bank and transmitted 
another bank for collection when such collecting bank had collected 
such fund and had not delivered over the drawing bank. that 
was said: 
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funds assets insolvent bank which pass receiver 
liquidator have not been increased amount the addition other 
assets funds, but are greater amount when they pass the receiver 
liquidator because there included therein funds assets which 
law did not belong the insolvent bank the time 
the bank closed, because previously separated contemplation law 
from the insolvent bank’s funds assets, trust may impressed 
upon the assets funds passing the receiver liquidator which are 
thus larger amount than would the case had the separated funds 
assets not been included what passed the receiver 


Further, the same opinion, was said: 


the cash assets insolvent bank passing the receiver 
liquidator are just that much larger than they would have been, but 
for the inclusion items such cash assets which the insolvent bank 
had title when closed, such cash assets, whether consisting cash 
the vault with correspondent banks, combination 
both, may impressed with trust the extent the amounts in- 
therein which the insolvent bank had 


And also: 


funds must always traced into the funds assets 
insolvent bank, order that such funds assets, some particular 
part thereof, may charged with trust therefor, but such tracing 
may done different 


that opinion the court referred the opinion the case 
Bryan Coconut Grove Bank Trust Co., Receiver, 101 Fla. 
So. 481, and said: 


that the record showed that the check there involved, just 

the check this case, was drawn another bank, but was not paid 
because the drawer bank failed before the check reached the drawee 
bank. 
after the receiver took charge the affairs the Bank 
Coconut Grove, such receiver actually collected the proceeds such 
disputed check, and virtue stipulation such proceeds were kept 
such receiver separate account another bank abide the 
decision the court that case. The decision this court merely 
determined that Mrs. Bryan, not the receiver the closed bank, was 
entitled such proceeds because the preference allowed. 

this the court below has merely adjudged and decreed: 

the petitioner entitled preferred claim, with lien 
the cash the Palm Beach Bank Trust Company, and the funds 
deposit the National Bank Jacksonville, the time 
closing the Palm Beach Bank Trust Company, unless there are 
other equities, other claims with reference these same funds which 
ought considered the court before petitioner should receive pay- 
ment its Thereupon 

ordered, adjudged and decreed that the Receiver the Palm 
Beach Bank Trust Company show any has, within twenty 
days from date, why decree should not entered requiring the pay- 
ment $85,966.61 preferred claim out the cash the Palm 
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Beach Bank Trust Company, the time its closing, and out 
the fund deposit the Atlantic National Bank Jacksonville, 
the time the closing.’ 

decree proper one enter case this kind, because 
there may other equities other claims with reference the same 
funds which ought considered the court, and determined, before 
any particular claimant receives payment his claim preference. 
order bank receiver pay preferred claim without some con- 
sideration given the other possible preferred claims the same assets 
fund would unwarranted under the law and beyond the scope 
the issues involved, because determinative rights other potential 
claimants not before the court, make its decree not binding 


appears that the order the chancellor was without error, and 
therefore should affirmed. ordered. 
Affirmed. 


ACTION POSTDATED CHECKS NOT 
PAYABLE ORDER 


Kaynee Co. Lesnik, Municipal Court City New York, Borough 


Manhattan, 254 Supp. 822 


Causes action based postdated checks not payable order 
are insufficient where consideration for the checks alleged, since 
such instruments are not negotiable and consideration therefore 
not imported. 


Action the Kaynee Co. against Sol. Lesnik, ete. motion 
dismiss the complaint. Motion denied. 

Solomon Leff, New York City, for plaintiff. 

William Linder, New York City, for defendant. 


CHILVERS, J.—Motion dismiss complaint for insufficiency. 

The first cause action alleges that the plaintiff, foreign 
tion, sold and delivered the defendants their request merchandise 
the value $383.25, which balance remains due and unpaid 
although duly demanded. This states good cause action even though 
there allegation that the plaintiff has obtained authority 
business this state, because nowhere appears the complaint that 
the plaintiff engaged doing business here that the contract was 
made here. Both these conditions must exist render the cause 
action insufficient for failure obtain certificate authority. the 
plaintiff was really engaged doing business this state and the con- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 282. 
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tract was made here and was obtained under section 218 
the General Corporation Law, the defendants can allege these facts 
their answer. 

There are four other separate causes action the complaint. 
Each postdated check the defendants ‘‘wherein and whereby 
the defendants directed the Corn Exchange Bank Trust Company, 
Kingsbridge Road branch, pay the certain sum. Not 
being payable order, the instruments are not shown negotiable. 
consideration therefore not imported, and none alleged. post- 
dated check the equivalent note, but neither check nor note 
can support action unless consideration was given for it. Since 
consideration alleged, each these causes action bad. 

Rule the Rules Civil Practice, which was formerly section 
534 the Code Civil Procedure, which turn was derived from 
section 162 the old Code, permits plaintiff suing instru- 
ment for the payment money only set forth copy the instru- 
ment and state that there due specified sum which claims, 
and the mere setting forth the copy with that statement equivalent 
setting forth the instrument ‘‘according its legal the 
copy the instrument set forth indicates that negotiable, the legal 
effect that was given for consideration, because, under section 
the Negotiable Instruments Law, there presumption con- 
sideration. 

The Appellate Division, First Department, First National Bank 
Pittsburgh Stallo, 160 App. Div. 702, 145 747, has held 
that even where copy the instrument was not set forth, but where 
was merely alleged that the defendants made their promissory note pay- 
able the order the plaintiff, there was showing negotiable 
instrument and that the allegation consideration therefor was not 
necessary. difficult grasp the intent rule the light 
this decision the Appellate Division. Suppose instrument not 
negotiable the basis cause action and copy thereof set out 
provided rule 94. Pleading under that rule effect sets forth the 
instrument ‘‘according its legal but legal effect non- 
negotiable instrument does not import consideration because not 
within the purview the Negotiable Instruments Law and never did 
import consideration under the old Law Merchant. Kerr Smith, 
156 App. Div. 807, 142 the other hand, the copy 
the instrument that set forth does indicate its negotiable character, 
the legal effect course that consideration imported. the copy 
set forth indicates that was nonnegotiable instrument that was given 
value received,’’ those words the copy will read with the rest 
the complaint hold that, although not imported, the receipt 
value has been sufficiently and expressly alleged. Prindle Caru- 
thers, 425. But the setting forth nonnegotiable instrument 


® 


514 THE BANKING LAW JOURNAL 


not containing those words import implied allegation 
consideration. The Appellate Division has said that consideration 
imported where negotiable instrument was given even though copy 
not set forth; yet, the instrument nonnegotiable, setting forth 
does not import consideration. Unless rule refers negotiable in- 
struments there seems reason for its existence. And does 
refer, pleading negotiable instrument without taking advantage 
the rule would indicate that ‘‘the legal effect’’ and the imported 
sideration cannot implied. the instrument was nonnegotiable, 
setting forth does not help, because consideration would have 
expressly indicated the pleading. was negotiable and copy 
need not set forth for the purpose importing consideration, there 
need for rule 94. 

But not met here with the problem reconciling the reasons 
for rule with that holding the Appellate Division. The instru- 
ments alleged the last four causes action are not stated have 
been payable the order the plaintiff. Nor are they stated have 
been given for value received. There therefore showing ne- 
gotiability. The causes action are bad for failure allege that the 
instruments were given for consideration. 

Although the last four causes action are bad, the first one, for 
goods sold and delivered, good above mentioned. 

The motion dismiss, which directed the entire complaint, 
must therefore denied. demurrer under the former practice, when 
addressed the entire complaint, was bad one the several causes 
action alleged therein was good. demurrer under the former prac- 
tice and motion dismiss for insufficiency under the present practice 
must directed the respective causes action they are respec- 
tively questioned and not the complaint its entirety. Hale 
Omaha National Bank, 626. 


DEPOSIT DEPOSITOR’S NAME TRUSTEE 


Schiffer’s Estate, New York Surrogate’s Court, Bronx County, 
254 Supp. 871 


deposit one person his own money his own name 
trustee for another, standing alone, does not establish irrevocable 
trust during the lifetime the depositor. tentative trust 
merely, revocable will, until the depositor dies completes the 
gift his lifetime some act declaration, such 
delivery the passbook notice the beneficiary. case the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 358. 
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depositor dies before the beneficiary, without revocation, some 
decisive act declaration disaffirmance, the presumption arises 
that absolute trust was created the balance hand the 
death the depositor. 

writing subsequently signed the depositor requesting that 
his estate handled specified manner does not constitute 
the trust where the depositor predeceases the ben- 
ficiary. 


the matter the application Paul Schiffer, administrator 
the goods, chattels and credits Anna Schiffer, deceased, for 
order discovery directed Anna Meyer. Decree accordance 
with opinion. 

Platt Friedman, New York City, for petitioner. 

Neier Van Derveer, New York City, for respondent. 


HENDERSON, S.—The respondent this discovery proceeding 
the administratrix the estate Walter Schiffer, son the de- 
herein. sought obtain possession bank book the 
Bowery Savings Bank No. 72778B. The was maintained the 
following Schiffer trust for Anna Schiffer, 
The son predeceased his mother about two months. The respondent 
admits that she has the bank book, but claims the right its possession 
administratrix the Walter Schiffer estate. She bases this claim 
upon paper dated two years and six months prior the death 
Walter Schiffer and his handwriting. was lengthy, and pref- 
aced the statement, ‘‘If anything should happen before have 
opportunity make will, earnestly request estate han- 
opened sister brother ‘‘if anything should happen 
Contained this writing paragraph follows: ‘‘The and in- 
surance that mothers name Anna Schiffer the principal re- 
main for Son his mother capabile she shall have control (But) 
the interest 3,500 Dollars shall used for Mother’s support and 
she should pass away befor Son wife the interest will auto- 
maticaly son’s account; and wife she good sound 
mind and 

The rule law applicable savings bank deposits made person 
his own name trustee for another stated Matter Totten, 
deposit one person his own money his own name trustee 
for another, standing alone, does not establish irrevocable trust dur- 
ing the lifetime the depositor. tentative trust merely, revocable 
will, until the depositor dies completes the gift his lifetime 
some unequivocal act declaration, such delivery the passbook 
notice the benficiary. case the depositor dies before the beneficiary 


® 

id 
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without revocation, some decisive act declaration disaffirmance, 
the presumption arises that absolute trust was created the bal- 
ance hand the death the 

the contention the respondent that the writing Walter 
Schiffer contains revocation the tentative trust for his mother 
the words above quoted. 

The trust could have been revoked him the simple process 
withdrawing the money transferring the funds another account 
during the period that intervened between the date the writing and 
his death. 

not clear that the paragraph contained the writing upon 
which the respondent relies working revocation the trust that the 
writer had the savings bank account question his mind. Assuming, 
however, that did, there declaration disaffirming the trust, and 
most request that the money used create another trust 
his death for the benefit his mother and under certain contingencies 
his son wife. 

performed decisive act which would show intention re- 
voke the trust. fact, between the date the paper and his death, 
number deposits were made this this act evidence 
any intention his part, would indicate desire have the account 
continue for the benefit his mother the event his death. 

find that the bank book the Bowery Savings Bank No. 72778B 
the property this estate. The respondent directed deliver the 
same the petitioner. Settle decision and decree accordingly. 


RIGHTS PAYEE BANK DRAFT 


State rel. Sorensen First State Bank Alliance (Smith Inter- 
vener), Supreme Court Nebraska, 241 Rep. 783 


Upon the failure bank, the payee draft, issued the 
bank and which has been dishonored because the failure, not 
entitled payment full but entitled merely share pro rata 
with other depositors. 


Proceedings the state, the relation Sorensen, attorney 
general, against the First State Bank Alliance, wherein Clarence 
Bliss was appointed receiver and Alfred Smith, administrator the 
estate Elizabeth Sophia Smith, deceased, intervened. From the judg- 
ment rendered, the intervener appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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Williams, Bridgeport, and Canaday, Hastings, for 
appellant. 

Radke, Lincoln, Barlow Nye, Kearney, and Radke, 
Tecumseh, for appellee. 


PAINE, J.—This appeal from judgment the district court 
for Box Butte County, classifying the holder draft, sold the 
First State Bank Alliance, among depositors holder exchange 
that bank. Appellant seeks set aside this classification and ob- 
tain the position the beneficiary trust, entitled payment full 
out the assets the failed bank before claims depositors are con- 
sidered. 

Upon December 26, 1929, Alfred Smith, who had substantial de- 
posit the First State Bank Alliance, cashed check that bank 
for $1,500, taking $500 the proceeds and taking its draft 
the Omaha National Bank for the balance $1,000, and having the same 
made payable Ada Melvin. This draft was transmitted Lizzie 
Smith, the wife Alfred Smith, Ada Melvin, Modesto, Calif., 
pay obligation due her from Mrs. Smith. The draft was cashed 
the Security-First National Bank Los Angeles, Calif., upon Janu- 
ary 1930, but before reached the Omaha National Bank, upon which 
had been drawn, the First State Bank Alliance had been closed, 
and payment was refused, thereupon Mrs. Smith paid Ada Melvin 
the $1,000 she owed her with other funds, and took assignment the 
draft and, under the name Lizzie Smith, she filed claim the re- 
ceivership proceedings the First State Bank Alliance. After the 
hearing the receiver classified this $1,000 draft deposit. Shortly 
thereafter Mrs. Smith died, and Alfred Smith, the appellant, was 
appointed administrator her estate, and filed petition interven- 
tion this ease. There was intent the part Alfred Smith 
knowledge, the time purchased the draft, that the First State 
Bank Alliance was failing This claim was tried 
the district court upon the same basis every way though the claim 
had been filed Ada Melvin. The district court denied the prayer 
the petition intervention, asking that paid full trust fund, 
and approved the action the receiver allowing only deposit. 

single question presented for determination this court 
this case: the payee, assignee the payee, such draft, drawn 
bank which closed before the draft cashed the bank 
which drawn, entitled claim trust fund under section 62-1812, 
Comp. St. 1929, such assignee simply holder exchange under 
section 8-1102? 

insisted the briefs filed this case that this court has never 
passed upon this question, nor has the appellant been able find any 
ease from any other jurisdiction passing upon similar statute. The 
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appellee, his brief, cites support his contention the following 
authorities: Grammel Carmer, Mich. 201, 418, Am. 
Rep. 363; Michie, Banks and Banking (Perm. Ed. 1931) 315, 207; 
State Farmers’ State Bank, 111 Neb. 117, 196 Leach 
Battle Creek Savings Bank, 202 Iowa 875, 211 527; Leach Ex- 
change State Bank Stuart, 203 Iowa 790, 211 516; Standard 
Oil Co. Veigel, 174 Minn. 500, 219 863; Legniti Mechanics’ 
However, since this case was submitted, decision has been handed down 
State State Bank Belvidere, 122 Neb. 241 755, 
which the full court had this identical question before and passed 
squarely upon it, follows: ‘‘The purchaser bank draft pur- 
chaser bank’s and holder exchange, and, such, en- 
titled share pro rata with depositors and other holders exchange 
the assets failed state bank and the depositors’ final settlement 
fund, but, the absence special not entitled have 
his claim allowed trust 

There being error the record the district court, the judgment 
thereof hereby affirmed. 


MATURITY NOTE CONTAINING ACCELERA- 
TION CLAUSE 


Tilden Lumber Mill Co. Bacon Land Co., California District Court 
Appeal, Pac. Rep. (2d) 350 


Where note ‘‘payable February 1928, and 
providing for the payment interest maturity further provided 
that certain building should completed before that date the 
principal and interest should become due upon the completion 
thereof, such provision was acceleration clause and the note was 
due any event February 1928. 

action against the maker without making the pledgor assignor 
party the action. 


Action the Tilden Lumber Mill Company against the Bacon 
Land Company and others. Judgment for plaintiff, and some de- 
fendants appeal. Modified, and affirmed modified. 

Clarence Henning, San for appellants. 

Wilber Pierce, Richmond, and John Robertson, Oakland, 
for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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PER CURIAM.—tThe above action was brought recover 
promissory note assigned plaintiff corporation. The note with the 
indorsements thereon words and figures follows: 


Oakland, Cal., Sept. 10, 1926. 

before February 1928, jointly and severally promise 
pay the order Mark Monze and Beach Soule, Jr., the sum 
eleven thousand two hundred and seventy dollars ($11,270.00) with 
interest thereon the rate six (6) per cent. from date until paid. 
Interest payable maturity. 

the building that now projected should erected and com- 
pleted upon that certain lot described follows: property situate 
the eastern line Franklin street distant thereon seven hundred and 
eighty-six (786) feet, two and one-half inches (24) northerly from the 
point intersection thereof with the northern line Fourteenth street 
the city Oakland, before February 1928, the principal 
sum together with interest thereon this note shall become due im- 
mediately upon completion this building. 

the event that suit brought collect this note any part 
thereof agree pay such reasonable sum the court may judge for 
attorney’s fee. 


‘‘Bacon Land Company, Corporation, 
[Signed] Thos. Watson, Secretary. 
James Narbett, Vice Pres. 


Carl Doell, 


Cal., Nov. 1926. 


valuable consideration hereby sell, assign and transfer all 
title and interest and the within note Beach 
Soule, order, 


Mark Monze. 


order Tilden Lumber and Mill Co. 
Beach Soule, Jr.’’ 


The cause was tried before the court without jury, and judgment 
was entered against defendants Sexton, Doell, Shuey, and Bacon 
Land Company, corporation, each whom has appealed from the 
judgment. 

grounds for the appeal contended that certain findings are 
unsupported, that the court erred computing the amount interest 
due the note, and that plaintiff was not the real party interest. 
The further claim made irregularity rendering and entering 
judgment, and that the demurrer appellants Doell and Shuey should 
have been sustained. 

Appellants attack the finding that they executed the note, claiming 
that there was evidence such execution. 

The note—which purports have been executed them—was in- 
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troduced evidence without objection. held the following cases 
not competent for appellants, after having allowed the note 
introduced without objection and without attempting impeach its 
genuineness sufficiency, raise upon appeal objection which 
might have been obviated the trial. Burnett Lyford, Cal. 114, 
116, 855; Shain Sullivan, 106 Cal. 208, 211, 606; Snyder 
United Properties Co., Cal. App. 428, 200 366. 

The note provided that interest should payable maturity; and 
urged that there evidence maturity and, consequently, 
proof that interest was due. 

The promise was pay ‘‘on before February 1928,’’ but that 
the building that now projected should erected and completed’’ 
upon certain lot described ‘‘on before February 1928, the prin- 
cipal sum should become due immediately upon the completion this 
This provision was clearly acceleration clause, the note 
being due any event February 1928. Such was the 
the trial court and its construction appears reasonable 
and consistent with the intent the parties. such the judg- 
ment the trial court will not set aside simply because another in- 
terpretation possible. Manley Mill, ete., Co., Cal. App. 
641, 250 710. 

The court found that prior the maturity the note the same was 
for valuable consideration indorsed and delivered plaintiff and 
that was and the holder thereof; also that ‘‘the plaintiff herein 
all the times mentioned the complaint was and still the owner and 
holder said The evidence shows that the note was indorsed 
person which the sum $14,000 remained unpaid when the present 
action was brought. Plaintiff agreed return the note the indorsers 
when the debt should paid. Appellants claim that under these 
cumstances plaintiff did not become the owner the instrument and 
was not the real party interest authorize action thereon 
its name. 

Whoever holds the legal title demand the real party inter- 
est and may sue thereon his own name (Iowa, Land Co. Hoag, 
132 Cal. 627, 1073; Cortelyou Jones, 132 Cal. 131, 119), 
and pledgee evidence debt assignee security may 
maintain action against the debtor without making the pledgor 
assignor party Cal. Jur., Assignments, 41, 43, pp. 294, 296; 
Cal. Jur., Pledges, 42, 335). 

Appellants Doell and Shuey alleged themselves want con- 
sideration for the execution the note, but offered evidence sup- 
port their defense. 

pledgee reason his interest such actual holder for 
value (Pezzoni Greenwell, 178 Cal. 649, 174 60; Cal. Jur., Neg. 
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Instr., 51, 858; Civ. Code, 3108), and every holder deemed 
prima facie holder due Civ. Code, 3140. Except 
where endorsement bears date after the maturity the instrument 
every negotiation deemed prima facie have been effected before 
the instrument was overdue. Civ. Code, 3126. Moreover, the rule 
appears settled that mere want consideration does not operate 
throw upon the holder the burden proving that one under 
whom acquired the title holder due course, section 
3136 the Civil Code, defining defective title, does not include want 
failure consideration. Cal. Jur., Neg. Instr., 177, 1042; 
Cor. Jur., Bills and Notes, 1294, pp. 987, 988, and cases cited; Page 
Hallam Co., 212 Ill. App. 462; Wheat Goss, 193 Ind. 558, 
141 311; Bank Polk Wood, 189 Mo. App. 62, 173 1093; 
Title Guarantee Trust Co. Pam, 232 441, 525; Cole 
Banking Co. Sinclair, Utah 454, 411, 131 Am. St. Rep. 885. 

The note failed specify the period time which the rate 
interest was but the court found that the interest was 
payable the rate per cent. per annum; and under the provisions 
section 1916 the Civil Code the finding was proper. Rogers 
Jones, Cal. 80, 97. 

According the findings, the sum $11,270 the principal 
the note, with interest thereon from September 10, 1926, August 19, 
1929, the date the judgment, the rate per cent. per annum, 
remained unpaid, and the sum $1,250 was fixed reasonable at- 
torney’s fee. The correct amount the interest the note for the 
above period was $1,989.15; but the amount determined the judg- 
ment was $2,316.30, difference $327.15, which error respondent con- 
cedes. 

the the trial the court orally ordered judgment for 
the plaintiff, with attorney’s fees the sum $500, which order was 
entered the minutes. Appellants contend that the order was effect 
rendition judgment the amount the attorney’s fees, which 
the had power change. 

There merit this contention. The findings required 
tion 633 the Code Civil Procedure were not waived; and, held 
the following cases, the clerk’s entry the minutes the court did 
not constitute judgment but was only record portion the 
proceedings the Crim Kessing, Cal. 478, 1074, 
Am. St. Rep. 491; Aspegren Co. Sherwood, ete., Co., 199 Cal. 532, 
250 400; Delger Jacobs, Cal. App. 197, 125 258. 

Lastly claimed that the maturity the note was not alleged, 
and consequently cause action was stated against appellants Doell 
and Shuey. 

The note, which was set forth the complaint, showed the date 
maturity, and the general demurrer these appellants was properly 
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overruled. Nor find merit the contention that their special 
demurrer the ground uncertainty should have been sustained, 
apparent from the complaint that they could not have been thereby 
misled nor were their substantial rights affected. Where such the 
case, error overruling demurrer for uncertainty not ground 
for reversal. Grossetti Sweasey, 176 Cal. 793, 169 687; Arena 
Bank Italy, 194 Cal. 195, 228 441. 

With the one exception mentioned, the conclusions the trial court 
are fully sustained, and error shown which would justify re- 
versal the judgment. will necessary, however, modify the 
judgment deducting therefrom the sum $327.15 erroneously al- 
lowed interest, and modified the judgment affirmed. 
further ordered that each party bear his own costs appeal. 


CHECK SENT DRAWEE BANK FOR 
COLLECTION 


Olds Motor Works First State Savings Bank Morenci, Supreme 
Court Michigan, 241 Rep. 813 


Where check sent the collecting bank the drawee for 
and the latter holds the check for several weeks without 
because the drawer’s funds are insufficient and because 
the drawer has stopped payment, the drawee will not liable the 
payee where does not appear that the payee has suffered damage 
the result the drawee’s action. 


Suit the Olds Motor Works against the First State Savings Bank 
Morenci. From the judgment, plaintiff appeals. Affirmed. 

Earle Brown, Lansing, for appellant. 

Chandler Culver, Hudson, for appellee. 


WIEST, J.—This appeal plaintiff from judgment, holding 
defendant bank not guilty negligence want diligence, making 

April 11, 1930, Virgil Hunt gave plaintiff his check for $698.38, 
drawn defendant bank. This check due course was deposited 
plaintiff with Lansing bank and, the Lansing bank, sent through 
the Detroit branch the Federal Reserve Bank Chicago defendant 
bank for The check was protested for nonpayment and notice 
thereof sent. The check was then returned the Lansing bank. Within 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 247. 
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few days Mr. Hunt telegraphed plaintiff return the check de- 
fendant bank for collection and was returned the Lansing bank 
and remained, without payment, with defendant bank for twenty-five 
days, and was then returned the Lansing bank and, several days later, 
again sent defendant bank where remained, without collection, 
several weeks and was finally returned the Lansing bank uncollected. 

Ordinarily the check would not have been sent the bank upon 
which was drawn, but defendant bank the only bank Morenci. 
Mr. Hunt promised pay and, least one occasion, had sufficient 
his deposit account but the bank officers could not 
satisfy the check out his deposit was charged with other use, and 
Mr. Hunt directed nonpayment. 

When defendant bank received the check for collection the drawer’s 
deposit was insufficient meet it, and the check was protested and 
thereafter, when deposits were sufficient, the drawer directed nonpay- 
ment. This fact should have been once communicated the payee 
the bank which the payee had deposited the check. This was 
not done, and defendant’s excuse for not doing based local 
banking custom continue collection endeavors without report the 
attitude the drawer and his interference with collection promises 
pay. The custom was not known banking circles outside 
limited area, and did not free defendant from promptly reporting the 
cause preventing collection. The local custom remained local and not 
determinative duty toward outsiders without knowledge thereof. 
The drawee bank required exercise reasonable care and diligence 
making collection from the drawer, for whom also acts and from 
whose account cannot pay his check collection agent directs 
otherwise. 

statement few rules will aid determining some the issues 
this case. 


bank, receiving check for collection, whether directly from 
depositor from some other bank, must use ordinary and diligence 
taking the steps necessary accomplish Brady Bank 
Checks (2d Ed.) 429. 

general, bank pays check after has been notified stop 
payment, pays its own responsibility and will not permitted 
charge the amount the check against the depositor’s Brady 
Bank Checks (2d Ed.) 364. 


positor’s account. The drawer the check may, before presentation 
the bank and payment thereof, stop payment altogether, direct the 
withholding payment until gives direction the contrary. 
Defendant may found negligent not informing its correspond- 
ent bank the circumstances hindering and delaying and 
thereby affording other action taken, sanction waiting policy, 


check but order bank pay out money from the de- 
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but such finding does not warrant damages unless the proofs establish 
loss occasioned thereby and the extent thereof. 

Plaintiff held another check, given Hunt for about $700, and sent 
collector Morenci obtain payment from Hunt. evident that 
coercion was exercised forcing collection. Defendant bank was not 
obligated employ any such means, and payment another check 
reason such means does not establish liability defendant for not 
affording plaintiff opportunity employ like means the case 
this check, for evident that nothing less would have exacted pay- 
ment. 

The burden was plaintiff, not only prove negligence the part 
defendant, but also the amount loss fact sustained result 
that negligence. See Bank Keo Bank Cabot, 173 Ark. 1008, 294 
49, where was held, and authorities such effect cited. 

Defendant, accepting the check for collection, assumed the duty 
use ordinary and reasonable efforts and diligence procuring pay- 
ment. The defendant not liable unless made appear that col- 
lection could have been made, and was not made, because want 
reasonable effort and diligence defendant’s part. This issue was one 
fact and determined adversely plaintiff the circuit judge. 

find showing that defendant’s delay, reporting inability 
make resulted actual loss plaintiff. The negligence, 
any, sending the check the drawee bank for collection, and the 
right the payee bring suit against the defendant are questions not 
here presented determined. 

The judgment affirmed, with costs defendant. 


BUSINESS LAW .SECTION 


Contract for Advertising Invalid: 

One the essentials valid that must 
mutual; that say, both parties must bound the 
agreement. agreement for the sale goods services, 
one party required sell and left optional with the 
other whether will buy, there mutuality 
obligation and therefore valid contract. the same 
token one party required buy, but obligation 
sell imposed upon the other party, there enforceable 
contract. 

illustration contract, void because lacking mutu- 
ality, agreement for specified amount advertising 
space fixed rate, with different rate the advertiser 
uses less space than the amount contracted for. contract 
these terms involved the recent decision the 
Supreme Court Alabama, Pizitz-Smolian Co-op. Stores 
Meeks, 140 So. Rep. 442. The contract question was 
the following form: 


Advertising Contract 
Gadsden, Alabama. January 1927. 
The Gadsden Times, Gadsden, Alabama. 

You are hereby authorized insert our advertisement twelve 
months space 15,000 inches used ordered during 
twelve months period from date for which agree pay twenty- 
five cents per inch, paid monthly used. 

less space used than contracted for, amount used 
paid for card rates. 

Pizitz-Smolian Co., Smolian. 
Accepted 
The Gadsden Times, Meeks. 


The plaintiff, who was the advertiser, brought suit upon 
this contract. The defendant publisher set lack mutu- 
ality defense. Holding that the defense was good the 
court said: 


The only question here presented argument relates the 
validity and binding effect the contract appearing the report 
the case. The rulings the trial court indicate the view that 
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this contract was unilateral, wanting mutuality, and unenforceable 
for are accord with this view. Stewart’s 
219 Ala. Sc. 315, and authorities therein cited. 

The last clause proposal makes clear that what 
amount space took, whether any all, was left entirely 
its plaintiff was not obligated take the 
fifteen thousand inches for the concluding sentence demonstrates 
otherwise, and, obligated take any, then the question arises 
how much was take. The answer whatever amount chose. 
Illustrative are the cases holding that contract “to sell personal 
property void for want mutuality the quantity delivered 
conditioned entirely the will, wish want the buyer.” 


The following statement the rule here applied quoted 
from Corpus Juris, page 339: 


contract sale mutual where contains agreement 
sell the one side and agreement purchase the other. But 
not mutual where there obligation sell but obligation 
purchase, obligation purchase but obligation sell. 
contract sell personal property void for want mutuality 
the quantity delivered conditioned entirely the will, wish, 
want the buyer, but valid the quantity ascertainable 
otherwise than the will the buyer with reasonable certainty. 
For example, accepted offer furnish such goods shall 
required consumed established business may enforced, 
although accepted offer furnish such quantities the acceptor 
may want desire his business invalid. Conversely contract 
take the entire output given plant business valid, but 
agreement purchase all that the manufacturer desires sell 
specified price void. 


Rescission Contract for Farm Machinery 


The North Dakota Statute (chapter 238, Laws 1919), 
providing that the purchaser certain classes farm 
machinery shall have reasonable time after its delivery 
which test and inspect the same, and that, the machinery 
will not the work for which was intended, the purchaser 
may rescind the contract giving notice the seller his 
agent, constitutional and valid. held the 
Supreme Court North Dakota the case Jackson 
Advance-Rumely Thresher Co., Inc., 241 Rep. 722. 
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The plaintiff this case alleged that purchased 
harvester combine from the defendant company’s agent 
August 18, 1928, giving three promissory notes payment. 
further alleged that the machine could not made 
operate successfully and that, September 5th, gave 
notice rescission the defendant and its agent and de- 
manded the return his notes. The defendant refused 
surrender the notes after accepting delivery the machine. 
The plaintiff brought this action have the contract 
rescinded. 

The defendant interposed answer wherein was 
asserted that chapter 238, Laws 1919, was unconstitutional 
this, that interfered with the freedom contract, 
imposed arbitrary and unreasonable burden upon business, 
deprived the defendant its property and its right 
contract without due process, and denied the equal 
protection the laws, all violation the guaranties 
the Fourteenth Amendment the Constitution the United 
States. The answer further alleged: 

The plaintiff contracted and agreed that said machine was pur- 
chased without warranty any kind, with respect material 
workmanship, fitness for the purpose purchase, otherwise, and 
that plaintiff such purchaser would and did waive any and all 
warranties every kind, express, implied statutory, and all 
right claim demand any remedy for the breach thereof, and 


did agree unconditionally pay the purchase price said machine 
represented the promissory notes described the complaint. 


holding that the statute question valid the court 
said: 


Chapter 238, Laws 1919, far material here, provides: 
“Sec. Any purchasing any gas oil burning 
tractor, gas steam engine, harvesting threshing machinery 
for their own use shall have reasonable time after delivery for 
the inspection and testing the same, and does not prove 
reasonably fit for the purpose for which was purchased the 
purchaser may rescind the sale giving notice within reasonable 
time after delivery the parties from whom any such machinery 
was purchased, the agent who negotiated the sale made 
delivery such personal property his successor, and placing 
same the disposal the seller. 
“Sec. Any provision any written order contract sale, 


® 
hy 
a 


528 THE BANKING LAW JOURNAL 


other contract which contrary any the provisions 
this Act hereby declared against public policy and void.” 

The objects sought accomplished the enactment this 
statute are clearly enunciated the statute itself. They are 
obtain for the purchaser machinery the kind described the 
statute reasonable time after delivery for the inspection and 
testing the same”; and, did “not prove reasonably fit 
for the purpose for which was purchased,” afford the purchaser 
the right “rescind the sale giving notice within reasonable 
time after delivery the parties from whom any such machinery 
was purchased, the agent who negotiated the sale made delivery 
such personal property his successor, and placing same the 
disposal the seller.” the time the enactment the statute, 
and during the entire history the state prior thereto, the produc- 
tion grain was and had been the basic industry the state. 
Contracts for the purchase machinery utilizéd the produc- 
tion grain were very real sense the most important contracts 
the state. All machinery purchased and used this state 
was manufactured outside the state, the different manufacturers and 
distributors maintaining offices and employing sales agents within 
the state. The sales contracts were prepared the seller. 
rule there was opportunity for the purchaser inspect the 
machinery the time the contract was signed him. Generally 
the contracts were the form order containing extended 
provisions having tendency restrict the rights the purchaser 
and the liability the seller. some cases such contracts con- 
tained provisions waiving all warranties, others the warranties 
providing that the machinery was “warranted only against breakage 
caused manifest defects material” and thus excluding all other 
warranties both expressed and implied. course, tractors, harvest- 
ing and threshing machinery could tested only during the proper 
season; that is, harvesting machinery could tested only during 
the harvest season and threshing machinery could tested only 
during the threshing season. was importance the 
people the state that farm machinery should fit for the purpose 
for which was sold. failed work, and other machinery 
must obtained, was essential that the purchaser should 
position once the delay only few days might 
result the loss the entire crop. While the farmers purchas- 
ing machinery dealt with agents this state, the contracts fre- 
quently, not generally, contain provisions the effect that, 
the event the machinery failed comply with the warranties, 
written notice this fact must given directly the seller 
its head office within stipulated number days hours after 
the delivery the machine. The records this court show that 
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many cases purchasers machinery, finding defective, 
good faith notified the agent from whom they purchased it, 
the general agent, both, but failed notify the head office within 
the time stipulated the contract and, consequently, lost the right 
assert the breach warranty. 

matter common knowledge that machinery the kind 
enumerated the statute, much wholly experimental char- 
acter, was sold large quantities North Dakota, and that 
numerous cases the purchasers, account provisions the sales 
contracts the nature alluded above, were required pay for 
machinery that was wholly useless. many instances farmers who 
purchased such machinery lost their farms result the financial 
obligations assumed them under the contracts. The members 
the Legislature were, course, fully aware this situation. They 
confronted with condition and not with theory, and so, 
order remedy that condition, they enacted chapter 238, Laws 
1919, assure every purchaser machinery, the 
kind described the statute, reasonable opportunity test 
the same, coupled with right rescind the if, upon such 
test, the found unfit for the purpose for which 
was purchased. And, further, permit such purchaser give 
notice the defects the machinery and the rescission the 
contract the representative the company from whom the 
machinery had been purchased his successor, The Legislature 
recognized the necessity legislation this nature long before the 
enactment chapter 238, Laws 1919. See chapters 218, 219, 
‘Laws 


Directors Upheld Refusal Declare Dividend 
court will not set aside the action directors cor- 
poration refusing declare dividend unless appears 
that the directors have acted arbitrary manifestly 
erroneous manner, bad faith, disregard official 
duty, have abused the discretion reposed 
the case Hopkin Union Canvas Goods Co., 158 
Atl. Rep. 301, decision the Court 
this case was organized 1921 with 
capital $5,200 and had accumulated surplus almost 
$22,000. Sales 1927 amounted $117,000, indicating 
that the surplus was really doing service capital the 
original investment was too small suffice for large enter- 
prise. corporation had cash balance $8,189.65. 


« 
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The plaintiff stockholder offered resolution demanding 
that dividend 200 per cent. declared. The- board 
refused declare the dividend and brought this proceed- 
ing compel the board declare reasonable dividend. 
The complaint was dismissed the trial court, and appeal 
the decree that court was affirmed. 

The appellate court’s discussion the question involved 
contained the following paragraphs quoted from the 
opinion: 


The declaring dividend usually within the discretion 
the directors who are the managers the corporation, duly elected 
the stockholders. Their duty this regard was defined the 
present instance the by-laws the corporation, article which 
states: “The Board Directors may declare dividends paid 
out the moneys securities the Treasury the Company, 
not required for other purposes, when their judgment, will 
proper and for the best interests the company.” 

True the action the directors refusing declare 
dividend reviewable the court, but “it will set 
case bad faith, when arbitrary, manifestly erroneous, 
such constitute abuse discretion disregard official 
duty.” Pardee Harwood Electric Co., 262 Pa. 68, 105 48, 49. 

“The affairs corporation are managed board direc- 
tors, who, the first instance, are determine whether profits have 
been earned and whether, their discretion, they ought divided 
among the shareholders.” Goetz’s Est. (No. 1), 236 Pa. 630, 
65, 67. the present case, there allegation fraud 
bad faith extravagant management the bill. remains 
considered whether the directors plainly abused the discretion 
invested them arbitrarily erroneously refusing declare 
dividend. 

apparent, suggested the lower court, that with this 
volume business, the surplus was really capital, for $5,200, the 
original investment, was manifestly too small suffice for enter- 
prise such magnitude. quote from the opinion the lower 
court: 

directors realized the need meeting this growth the 
company’s business, and they testify that they had ‘program’ 
moving from their rented quarters into more commodious building, 
possibly acquiring building its own, and purchasing 
additional and new machinery. Their expanded business also required 
larger investments raw material and larger payroll. They 
resolved upon dividend six per cent. upon the stock, that the 
investment the stockholders (which they declared), and upon 
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retaining the rest their surplus carry out the above plan. 
The plaintiff’s bill prevented this up.to this 

“As dividends deelared, uncontradicted that the company 
has declared per cent. dividends two years: per cent. 
July 18, 1926, and per cent, later. The bill was filed 
October 18, 1927.” 

authorized capital surplus, and then throw the burden upon the 
Court fixing dividend. The primary duty the directors. 
The Court cannot usurp their function unless they are charged with 
impropriety and proven have been guilty it.” 

“It cannot said that the directors were arbitrary their 
action. the bill does not charge it. The situation had not 
changed since the annual meeting the year, the usual time for 
declaring dividends. The plaintiff was then director and did 
not propose dividend. When the subject was later brought 
the directors considered and declared dividend six per cent. 
They are not accused arbitrary action simply because they 
negatived plaintiff’s motion declare 200 per cent. dividend. 
They give what the face them appear excellent reasons 
for their action. With such reasons, they are not accused 
arbitrariness, simply because the plaintiff disagrees with them, 
rather because the plaintiff has changed his mind during the year 
about the policy the company. noted that the only 
dividend asked for was 200 per cent., the face absurd, 
because would have taken $10,400 out the treasury, and they 
had only $8,000 cash. They would have been obliged borrow 
money pay it. other rate was suggested him.” 

think these extracts from the opinion the lower court 
fully justify its action dismissing the bill, and that further discus- 
sion unnecessary. 
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Contractor’s Bond Signed At- 
torney Fact 
Barrett Company Globe Indemnity 
Company, Supreme Court New 
Jersey, 159 Atl. Rep. 709 

One who furnishes building mate- 
rials reliance contractor’s 
bond signed representative 
the bonding company “at- 
torney fact” put upon in- 
quiry the extent the repre- 
sentative’s authority. the agent, 
issuing the bond, exceeds his 
authority, granted the power 
attorney, there can re- 
covery the bond. 

this case the agent the de- 
fendant company issued contrac- 
tor’s bond the sum $21,881.31, 


Below are given, digest form, recent decisions the State and Federal Courts affecting 

business. The decisions are grouped under appropriate headings, alphabetically 
arranged. the beginning each decision are given the title, the court 

which was decided, and the reporter citation 


one Mattazzo, who had con- 
tract for the construction 
certain highway. 
company furnished materials the 
value for the contrac- 
tor reliance this bond. 
was paid the sum $5,000, leav- 
ing balance due $2,372.95, 
for which amount brought suit 
against the defendant company. 
appeared that the power at- 
torney limited the agent’s authority 
amount $15,000, less. The 
home office had 
the execution the bond and re- 
ceived premium therefor. The 
bond was not the usual printed 
form but was typewritten and 
power attorney was annexed 
thereto show the agent’s author- 
ity. was held that the plaintiff 
was put upon notice the 
agent’s authority and therefore was 
not entitled recover. hold- 
ing the court said: 


true that one may rely upon 
the apparent authority agent, 
and that one who intrusts authority 
another bound all that done 
the agent within the scope his 
apparent authority and cannot screen 
himself from the consequences thereof 
upon the ground that authority 
was given the particular act. 
likewise the settled law that, 
general agent the company, 
stands the place the company 
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with those doing business with, 
and, the absence any limitation 
his power made known the third 
party, any act done him within 
the apparent range his employment 
binding upon the principal. 

also the settled law that, 
third person dealing with general 
agent has actual constructive notice 
limitation upon the agent’s au- 
thority, put upon inquiry 
the scope the authority. Those 
dealing with the agent the defend- 
ant here were bound matter 
law notice that the purported bond 
was signed him “attorney 
fact,” and reading the contract 
and the signature with the words “at- 
torney fact” following was suf- 
ficient put those dealing with the 
agent and all parties connected with 
the transaction upon notice that they 
were dealing with special agent, 
and, having constructive notice that 
such agent’s authority 
they were longer justified acting 
upon the agent’s apparent authority. 
The American and English Encyclo- 
pedia Law (2d Ed.) vol. 281, 
defines attorney fact “any 
private special agent appointed for 
some particular definite purpose 
not connected with proceeding 
law, formal authority, called 
letter power attorney, which 
expressed the particular act acts 
for which appointed and 
extent his Law 
Dictionary, 105, defines attorney 
fact private attorney author- 
ized another act his place 
and stead, either for some particular 
for the transaction business 
general not legal character. The 
ment writing called ‘letter 
clear, therefore, that 
the words “attorney fact” were 
notice that the agent signed 
special 

One the most recent decisions 
which applies with particular force 
the case sub judice that Mass. 
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Bonding Ins. Co. Bankers’ Surety 
Co. (Ind. App.) 179 829, 
The facts that case are very similar 
those the present. that case 
bond was submitted county 
board behalf general contrac- 
tor, said bond being executed 
general agent and signed said 
agent “Attorney Fact” for his 
principal. The court said: 
Bayless Harvey [the agent] signed 
the bond question ‘attorney-in- 
fact,’ the board commissioners 
Bois County and all parties con- 
nected with such transaction, 
matter law, were compelled take 
notice that Harvey’s authority agent 
was limited and special nature, and 
that such authority was limited 
instrument writing, and that 
special and limited nature, dele- 
gated him such written instru- 
ment execute the bond quéstion.” 
Court Errors and Appeals said: 
“The question every such case 
whether the principal has, 
voluntary act, placed the agent 
such situation that person 
ordinary prudence, conversant with 
business usages and the nature the 
particular business, justified pre- 
suming that such agent has authority 
perform the particular act ques- 

the present case can hardly 
said, view the third person 
failing make inquiry, that exer- 
cised ordinary prudence. The words, 
“conversant with business usages, and 
the nature the particular business,” 
seriously limit the rule apparent 
agency, and the case sub judice falls 
within this exception. 

The plaintiff herein was put upon 
inquiry the facts, first, that the 
bond was signed the agent 
“attorney second, that the 
usual form used the regular course 
business was not used; and, third, 
that the written power attorney was 
not attached thereto. 


“ 
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CONDITIONAL SALES 


Right Seller Repossession 
General Motors Acceptance Corpora- 
tion Shuey, Court Appeals 
Kentucky, Rep. (2d) 968 

Where the purchaser auto- 
mobile under contract condi- 
tional sale, who has defaulted all 
payments, leaves the car parked 
public street and the seller takes 
possession the car peacefully and 
sells it, pursuant the provisions 
the contract, the purchaser can- 
not hold the seller liable damages 
for conversion. 

this case the plaintiff Shuey 
bought used car from dealer 
under conditional sale contract 
for the sum $398, $248 which 
was paid the time delivery 
with the remaining $150 paid 
six equal monthly installments. 
The contract was later assigned 
the defendant acceptance corpo- 
ration. After two payments had 
been made the purchaser defaulted. 
About this time left the car 
parked public street while 
went his While the car 
was parked the defendant took 
possession and, after due 
notice the plaintiff, sold the car 
for $160. After deducting the 
amount due the contract and 


the expense the sale the 


ant tendered the balance the 
plaintiff. The plaintiff refused 
accept the money and brought this 
suit. The defendant contended that 
its action was justified the fol- 
lowing clause contained the con- 
tract: 
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Time the essence this con- 
tract, and the purchaser default 
complying with the terms hereof, 
the seller deems the property 
danger misuse confiscation, the 
seller any sheriff other officer 
the law may take immediate pos- 
session said property without de- 
mand (possession after default being 
unlawful), including any equipment 
accessories thereto; and for this pur- 
pose the seller may enter upon the 
premises where said property may 
and remove same. The seller may 
resell said property, retaken, 
private sale, without demand 
for performance, with without 
notice the purchaser (if given, 
notice mail address below being 
with without having 
such property the place sale, 
and upon such terms and such 
manner the seller may determine; 
the seller may bid 
sale. From the proceeds any 
such sale, the seller shall deduct all 
expenses for retaking, repairing and 
selling such property, including 
reasonable attorney’s fee. The balance 
thereof shall applied the amount 
due; any surplus shall paid over 
the purchaser; case deficiency 
the purchaser shall pay the same with 
interest and the purchaser does hereby 
confess judgment the amount 
such deficiency. Seller may take 
possession any other property 
the above described motor vehicle 
the time repossession and hold the 
same temporarily for the purchaser 
without liability the part the 
seller. 


holding that the plaintiff was 
not entitled recover the court 
said: 


Under the issues presented, the de- 
cision this case must turn the 
question right possession, that is, 
whether, under the quoted provisions 
the contract, appellant (defendant) 
unlawfully and wrongfully took pos- 
session of, retained, and resold the 
automobile. If, under the provisions 
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the contract, appellant 
right take possession the auto- 
mobile, then appellee (plaintiff) has 
right action for the wrongful 
conversion thereof. 

Conditional sales contracts expressly 
reserving title the seller are rec- 
ognized law, and, 
contract, title does not pass the 
purchaser until has completed and 
performed the contractual stipulations 
therein. Brown Woods Motor Co., 
239 Ky. 812, (2d) 507, 509; 
Phend Midwest Engineering 
Equipment Co. (Ind. App.) 177 
879; Blaisdell Automobile Co. 
Nelson, Me. 167, 154 184; 
Turner Lumber Investment Co. 
Chicago Ry. Co. (Mo. 

Prior the enactment the Uni- 
form Sales Act 1928 (Ky. St. 
2651b-1 seq.) this court had con- 
sistently held conditional sales con- 


tract be, effect, chattel mort- 
gage. Kelley Brack, 214 Ky. 
282 190; Morrow Mfg. Co. 
Race Creek Coal Co., 222 Ky. 807, 
(2d) 662; Gas Electric 
Shop Corey-Scherfel Lumber Co., 
227 Ky. 659, (2d) 1009, 


208. While some these 
cases were decided after the adoption 
the Uniform Sales they are 
dealing with contracts made and 
entered into, prior its adoption, 
and, pointed out Brown 
Woods Motor Co., 
2651b-20 provides: Where there 
contract sell specific goods, 
where goods are subsequently appro- 
priated the contract, the seller may, 
the terms the contract 
appropriation, reserve the right pos- 
session property the goods until 
certain conditions have been fulfilled. 
The right possession property 
may thus reserved, notwithstanding 
the delivery the goods the buyer 
carrier other bailee for the 
purpose transmission the buyer.” 

Whether not the quoted section 


the statute furnished basis for. 


distinction between chattel mort- 
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gage and conditional sales contract, 
least affords the seller new 
and additional remedy. The 
here expressly reserved the title 
the seller; and the buyer whose rights 
are limited the terms thereof could 
acquire title only the performance 
its stipulations. Brown Wood 
Motor Co., supra; Pacific Fnance Cor- 
poration Snohomish County, 160 
Wash. 384, 295 110; Turner 
Ry. Co., supra. 

said: retention title the 
seller until the price paid, while 
affording means security, more 
than mere lien, and, general 
rule, retains all the rights 
ownership except far has 
parted therewith the terms the 

agreement conditional sales 
contract for accelerated maturity 
future installments the event 
default payment installments due 
lawful and may not condemned 
oppressive. Harris Kessler (Cal. 
who has defaulted payments may 
not recover for the conversion 
automobile purchased under agree- 
ment that the title remain 
the seller until the purchase price and 
costs repairs have 
Hammans Lumber Co. Fricker 
(Ark.) (2d) 1001; Hawkins 
Furniture Co. Morris, 143 Ky. 738, 
527, 529. However, the 
latter case, was held that the seller 
may not repossess the property 
force amounting breach the 
peace assault, but that, pos- 
session may not peaceably attained, 
resort must had the courts. 

repossessing this automobile, 
does not appear that appellant its 
agent employees committed as- 
sault any act that would amount 
breach the peace; therefore, 
under the provisions the contract, 
considered the light the statutes 
and the authorities cited, are con- 
strained hold that the taking 
retention the automobile under the 
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circumstance shown was legal and did 
not amount wrongful conversion 


appellee’s property. 


CONTRACTS 


Company Furnishing Copy Liable 
for Advertisement 
Item Co., Limited, Codifer Bon- 
nabel, Court Appeal 
Louisiana, 138 So. Rep. 914 

corporation which supplies ad- 
vertising copy newspaper and 
contracts with the paper for the 
publication the advertisement 
liable for the cost, even though the 
name another corporation ap- 
pears the advertisement. 

This suit was brought 
advertising contract for the sum 
$130. appeared that the Item 
Company, Limited, the plaintiff, 
entered into contract with Codifer 
Bonnabel, Inc., the defendant 
run certain advertising matter 
supplied defendant for 
certain period time. 

The advertisement appeared 
plaintiff’s newspaper was fol- 
lows: 

Opportunity Awaits You Lindbergh 
Glen Anex Slidell 
Lots 70x630—Titles Guaranteed, 
$250.00 Each—On E-Z Terms 


Codifer Development Co., 
107 Balter Bldg. Ra. 3711. 


When demand was made for 
settlement, the secretary defend- 
ant company, first agreed pay 
upon definite date, handing plain- 
tiff’s collector written promise, 
reading follows: 

Mr. Credit Man: 

This account will paid Octo- 
ber 20, 1929. 

[Signed] Codifer. 
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The bill was not paid and this 
suit was subsequently filed. was 
defended upon the ground that the 
advertising, though printed ac- 
cordance with the terms the con- 
tract, did not bear the name 
the defendant, but the name 
different corporation. 

appeared that Codifer Bon- 
nabel, Inc., and the Codifer De- 
velopment Company were both en- 
gaged the exploitation and sale 
certain rural property St. 
Tammany parish, La. The officers 
the two corporations were prac- 
tically the same. 
quarters were the same building, 
and, fact, the same room. 
Both corporations had the same 
telephone number. The secretary 
one corporation was the secre- 
tary the other. 

Under these facts was held 
that the was entitled 
recover. deciding the court 
said: 

course, creditor one corpo- 
ration cannot demand payment its 
debt from the other simply because 
the difficulty distinguishing one 
from the other. 

Here, however, Codifer Bonna- 
bel Inc., entered into the contract 
with plaintiff and supplied the adver- 
tising matter, and the fact that the 
advertisement did not bear the name 
that corporation immaterial. 
are convinced that the advertising 
supplied defendant was for use 
connection with its contract and 


selected officers that corpo- 


ration for that purpose. are con- 
firmed this view the fact that 
the subject the advertising “Lind- 
bergh Glen Annex” admittedly owned 
defendant corporation and not 
the Codifer Development Company 
whose name appears the advertise- 
ment. 
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CORPORATIONS 


Corporation Not Bound Secre- 
tary’s Agreement 
Davidson Library Bureau, New 
York Supreme Court, Appellate Di- 
vision, 254 Supp. 

The plaintiff brought suit re- 
cover damages for breach 
alleged contract providing for the 
employment the plaintiff the 
defendant corporation the 
period his life the rate 
$4,200 per year. The plaintiff al- 
leged that the agreement question 
was oral one made the secre- 
tary the defendant corporation. 
The date the alleged agreement 
was not shown but did appear 
that December 16, 1919, the 
board directors the defendant 
authorized the employment the 
plaintiff for one year the rate 
$4,200 per year and the secre- 
tary the defendant wrote the 
plaintiff letter tendering him em- 
ployment for the year 1920. The 
terms set forth the letter were 
accepted the plaintiff. 

was held that the alleged 
oral agreement was made prior 
the date the letter and its ac- 
ceptance the oral agreement was 
cancelled merged the agree- 
ment arising upon the writing 
the letter and the acceptance there- 
the plaintiff. was further 
held that the oral agreement was 
made subsequent the letter the 
plaintiff had ground for bringing 
action, since there was evi- 
dence that the oral agreement was 
ever authorized the board 
directors that the secretary had 


537 


any authority make behalf 
the corporation. 

Holding that the plaintiff was 
not entitled recover, the court 
wrote follows: 


Plaintiff relies oral 
which says had with the secre- 
tary the defendant company 
employ him for the duration his 
life and him the rate 
$4,200 per year. 

The record not clear that this 
conversation was held prior De- 
cember 16, 1919, which date 
board directors defendant 
authorized his employment for one 
year the rate compensation men- 
tioned and adopted formal resolution 
that effect, following which the 
secretary the defendant wrote the 
plaintiff letter tendering him employ- 
ment for the year 1920 the same 
compensation, and asked him the 
agreement was accordance with his 
understanding indicate his accept- 
ance the letter and return it, which 
plaintiff did noting his acceptance 
its terms and signing the same and 
forwarding the letter the defend- 
ant’s secretary. 

were conclude that the 
evidence sufficient establish 
oral contract for life employment, 
prior the date this letter and 
its acceptance, would bound 
hold that such agreement was 
canceled merged the formal 
resolution, the letter 
and its acceptance 
which would exclude the force 
such evidence finding such right 
action. 

the oral arrangement were made 
subsequent the letter, modifi- 
cation the same, conclude that 
there evidence that was ever 
authorized the board directors, 
that the secretary had any warrant 
authority for making behalf 
the corporation. 

cannot find from the proof 
that was ever ratified con- 
firmed, which might make valid, 


te 
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even though originally not founded 
authority. 


Secretary Not Entitled Damages 
for Discharge 
Keil Fred Medart Manufacturing 
Company, St. Louis, Missouri, Court 
(2d) 934 
The plaintiff, Joseph Keil, 
brought this suit against the 
defendant, the Fred Medart Manu- 
facturing Company recover 
damages for his alleged wrongful 
discharge from the office secre- 


tary ‘of the defendant .company.. 


The plaintiff alleged that Febru- 
ary 14, 1928, entered into 
contract with the defendant where- 
employed him act its 
secretary for the term one year 
from that date salary 
$5,000, and that August 31, 
1928, the defendant discharged him 
without cause. The defense was 
that the plaintiff had been duly 
elected secretary the company 
annual meeting held February 
1928; that the time the plaintiff 
was elected and all times there- 
after by-law the defendant 


provided that any officer elected 


the board directors might 
removed any time affirma- 
tive vote majority the whole 
board; that pursuant the terms 
the by-law the board directors 


the whole board, meeting 


held September 1928, dis-. 
charged him secretary the 


company. 

The plaintiff testified that 
August 31, 1928, Me- 
dart, the president the com- 
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pany, informed him that would 
required either buy some 
Medart’s stock else resign. Upon 
the plaintiff’s refusal either, 
Medart threatened eject him 
from the office. Thereupon the 
plaintiff left the office and due 
course brought this suit. 

The plaintiff was nonsuited but 
obtained order sustaining his 
motion set aside the nonsuit. 
The defendant appealed. The court 
held appeal that the judgment 
setting aside the nonsuit should 
reversed and the nonsuit reinstated 
for the reason that the plaintiff had 
failed make out prima facie 
case for the jury. The court 
held because was not shown that 
the board directors acted other- 
wise than regularly and upon suf- 
ficient grounds dismisisng the 
plaintiff from his office. The court 
pointed out that when the plaintiff, 
because Medart’s action, left the 
office and failed inform the board 
directors his willingness 
continue their service despite 
Medart’s attempt dismiss him, 
effect voluntarily vacated 
his office and could not therefore 
recover damages for wrongful dis- 
charge. 

hold that the plaintiff was not 
entitled recover the court wrote 
follows: 


the case comes us, there 
but one point for our decision, and 
that the question whether plain- 
tiff may said have made 
prima facie case for the jury. The 
able that did not, and would 
appear that his counsel have last 
taken the same attitude the matter 
view the fact that they have 
favored with brief support 
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the court’s action setting aside 
the judgment nonsuit. 

That plaintiff proved the contract 
need not dwell upon that feature 
the case; but the trouble is, 
view the record, that failed 
prove the fact discharge, which 
would have constituted the breach 
the contract, and thus have given rise 
the cause action which 
now attempting assert. 

course plaintiff recognized well 
his discharge, and 
meet his burden showing the con- 
troversy into which 
with Medart, the president the 
company, which culminated 
leaving the premises after Medart, 
with the assistance his son, had 
threatened throw him out. How- 
ever, this evidence did not serve 
establish breach defendant 
its contract with plaintiff, shall 
presently show; and consequently, for 
failure proof upon this highly 
material element his case, there 
bility for submission the jury. 

general proposition law, 
the rule that the removal 
the body authorized the first in- 
stance elect appoint him, and 
that action some kind the body 
thus vested with the power removal, 
signifying its intention that the in- 
cumbent shall longer hold the office, 
necessary constitute removal. 
Fletcher Cyclopedia Corporations 
(Rev. Ed.) 857, 115; 14a 
Ginter Heco Envelope Co., 316 
147 42; Birmingham 
Realty Co. Hale, Ala. App. 460, 
So. 723; Bruch National Guar- 
antee Credit Corp., Del. Ch. 180, 
788. 

Now this instance the power 
appoint for defendant 
corporation was vested its board 
directors by-law adopted pur- 
suant and consistent with our 
statute (section 4537, 1929, 


Mo. St. Ann. 4537); and succeed- 
ing by-law expressly gave the power 
removal the board directors 
also, where, for that matter, would 
have lain the absence such 
by-law. Thus was that, plaintiff 
was removed from office, the 
authority that tnd was necessarily 
exercised the board direc- 
tors, and then only affirmative 
vote majority the whole 
board. course are not saying 
that the corporation might not have 
validly empowered its president 
remove even such other officers 
were appointed the board, but 
did not so, and instead reserved 
the right removal the board 
itself. Consequently, such situa- 
tion, the conclusion follows that Me- 
dart, who derived his authority from 
the identical source did plaintiff, 
had power remove plaintiff from 
his office with the company, and the 
action taken him that respect 
was nullity. Ginter Heco Enve- 
Co. Owen, 121 Ala. 505, So. 
612; Granger American Brewing 
Fletcher Cyclopedia Corpora- 
tions, supra. 

should also borne mind that 


seems have done, that Medart’s 
action was anywise effectual, for 
he, like Medart, was officer the 
company, and was subject to, and 
presumed conversant with, its 
by-laws. the situation which 
formed the board directors his 
willingness continue their service, 
notwithstanding Medart’s attempt 


dismissed him. However, there 


was evidence that did so, but 
instead pursued course which 
had the legal effect voluntarily 
vacating his office, terminating his 
employment, and abrogating his right 
salary thereafter accruing. 

Thus far have spoken only 
own theory the case, 
which was that his dismissal came 
the hands Medart. Though this 


hy 
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was ineffectual, have shown, 
that was necessary for his discharge 
ordered the board direc- 
tors, the fact yet remains that defend- 
ant pleaded and admitted its answer 
that the board directors did vote 
plaintiff’s discharge, and therefore 
might said that there was 
necessity for plaintiff put 
proof upon that question. The trouble 
is, however, that, far the answer 
itself concerned, its averments 
showed strict compliance the 
board with the requirements the 
by-laws; and aside from this, with 
evidence the contrary the 
record, presumed that the 
board acted regularly and sufficient 
grounds dismissing plaintiff from 
his office. State rel. Kupferle, 
Mo. 154, 100 Am. Dec. 265; 14a 
J., supra. 


FOREIGN CORPORATIONS 


Service Process Agent Cor- 
poration Invalid 
Burnham Manufacturing Co. Queen 
Stove Works, Inc., Albert Lea, 
Minn., Supreme Court Iowa, 241 
plaintiff company brought 
suit Iowa against the defendant, 
corporation organized under the 
laws Delaware and not author- 
ized business Iowa. The 
question the case was whether the 
service process upon soliciting 
agent the defendant was sufficient 
confer jurisdiction upon the Iowa 
court enter judgment. 

appeared that the service was 
made upon Olson, salesman 
calling upon dealers hardware 
Minnesota and Iowa. His author- 


ity was solicit and take orders 
for merchandise and forward them 
Albert Lea, Minnesota, where the 
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principal office the defendant was 
located. Olson had authority 
approve orders make con- 
tracts, compromises, transact 
any other business for the defend- 
ant. The orders, when received 
the principal office Minnesota, 
were there approved disapproved 
and the goods were shipped direct 
the purchaser. All payments for 
merchandise were made direct 
the home office. Olson traveled 
his own conveyance both Min- 
nesota and Iowa. 

was held that these facts did 
not show that the defendant was 
doing business Iowa, and since 
was not, the service process 
upon its soliciting agent was in- 
sufficient bring within the 
Deciding this point the court wrote 
follows: 


The question what constitutes 
doing business this jurisdiction 
foreign corporation not authorized 
business herein was fully dis- 
cussed American Asphalt Roofing 
Co. Shankland, 205 Iowa, 862, 219 
there said need not repeated. 

The rule for determining whether 
foreign corporation doing busi- 
ness another state than that 
its incorporation has been many times 
stated the Supreme Court the 
United States. People’s Tobacco 
Co. American Tobacco Co., 246 
Ed. 587, Ann. Cas. 1918C, 587, 
said: general rule deducible 
from all our decisions that the busi- 
ness must such nature and char- 
acter warrant the inference that 
the corporation has subjected itself 
the local jurisdiction, and its 
duly authorized officers agents 
present within the state district 
where service attempted.” 

officer stockholder appel- 
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lant corporation has ever transacted 
any business for this state. 
counter affidavits were filed, and 
must accept the recitals the several 
affidavits attached the motion 
quash the service true. 

pointed out American Asphalt 
Roofing Co. Shankland, supra, that, 
under the authorities, the mere solicita- 
tion orders behalf nonresi- 
dent corporation does not constitute 
doing business another 

What said American Asphalt 
Roofing Co. Shankland, supra, suf- 
ficiently distinguishes that case from 
the one before us. has been fre- 
quently said the United States 
Supreme Court and other federal and 
state courts, each case must deter- 
mined upon the facts peculiar thereto. 
The certain and definite rule estab- 
lished the Supreme Court the 
United States that the mere solicita- 
tion orders foreign corpora- 
tion another state does not alone 
and itself constitute doing business 
such state within the purview 


the rule stated applicable this 


case. 


Corporation Storing Goods Held Do- 
ing Business State 
State rel. Kerr Glass Mfg. Co. 
Superior Court for King County, 
Supreme Court Washington, Pac. 
Rep. (2d) 368 


The Kerr Glass Manufacturing 
Company, Nevada corporation 
manufacturing fruit jars and caps, 
and having its principal office 
Oklahoma, was not qualified 
business the state Washington. 


maintained office, factory, 
warehouse, other establishment 
Washington. was not listed 
any city directory telephone 
book that state. 

Huch, Washington resi- 
dent, represented the corporation 
Washington. secured orders 
for the corporation’s products sub- 
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ject approval and final accept- 
ance the corporation its home 
office Oklahoma. All prices were 
fixed Oklahoma and bills 
lading, invoices, and statements were 
sent the corporation direct 
the buyer. Remittances were made 
direct from the buyer the corpo- 
ration. made collections 
and had nothing with extend- 
ing credit. 

times, order secure car- 
load rates for the buyer, the, cor- 
poration completed carload with 
merchandise not actually ordered. 
Such excess shipments were placed 
warehouse Washington and 
sold subject confirmation the 
sales the home such 
cases requisition upon the ware- 
houseman was filled out and pinned 
the order, which was sent the 
home office for approval. Excess 
shipments were received Washing- 
ton about two three times year 
and goods sometimes remained 
storage for three months. 

The question this case was 
whether the corporation was doing 
business within the state Wash- 
service process its agent 
that state, and whether Huch 
was agent the corporation 
who might served with process. 
was held that the corporation 
was doing business within the state 
service process, and that Huch 
exercised such authority with refer- 
ence the business the corpora- 
tion the state constitute 
him agent the corporation 
upon whom process might served. 

the opinion the court wrote 
follows: 


Wash. 465, 142 1183, this court 
held that, where appeared 
agent manufacturing concern 
kept samples for exhibition while solic- 
iting orders, subject the approval 
the home office his employer 
another state, and had two 
three occasions, where sales thus made 
customers whom the goods upon 
receipt were not satisfactory, made 
resales those goods, and one 
occasion, when certain lines goods 
was exhibiting had been exhausted, 
sold the samples that stock, such 
transactions were only incidental 
the regular business the corpora- 
tion, and were subject the approval 
the corporation. that case this 
court held that the corporation was 
doing interstate business, and that the 
trial court correctly held that the 
respondent was not doing business 
the state Washington. 

the case before relator (the 
Kerr Company) kept some goods 
storage the state Washington 
for purposes sale, keeping them 
for long periods ofter two 
three times year. true relator 
did not all times keep goods 
this state for purposes sale, 
was the situation the case Grams 
Idaho National Harvester Co., 105 
Wash. 602, 178 815, where was 
held that the corporation there con- 
cerned was doing business 
state. likewise true that such 
goods were disposed of, like all other 
goods handled Huch, securing 
offers buy, which did not constitute 
sales until accepted the home office. 
Requisitions upon the warehouse for 
the goods storage were attached 
the order blanks and sent back 
the office Oklahoma. 

However, think can fairly 
said that Huch’s course conduct, 
taken into consideration with the dis- 
posal the goods shipped into this 
state before they were sold and held 
here, under the protection the state 
government, awaiting sale, made mani- 
fest the presence relator this 
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appearing that relator was doing 
business within this state, and the 
showing persuading that 
Huch, who was served with process 
the agent relator, exercised such 
authority with reference 
ness relator this state 
constitute him agent relator 
amenable process, the 
writ issued out this court will 


quashed. 


GUARANTY 

Notice Terminating Guaranty 
cient 

Manufacturers’ Finance Co. Rock- 

well, Supreme Judicial Court 

Massachusetts, 180 Rep. 224 

contract the effect that has 
severed all relations with the corpo- 
ration whose contract has guar- 
anteed insufficient terminate 
his liability where the contract pro- 
vides that liability shall continue 
until the company receives written 
notice revoking liability future 
transactions. 

September, 1925, the defend- 
ant, who was the president the 
Rockwell Lumber Company, signed 
guarantor contract entered 
into between the lumber company 
and the plaintiff finance company. 
The contract guaranty provided 
that “the liability hereunder and 
shall direct and all respects 
unconditional, shall continue 
until said Manufacturers’ Finance 
Company receives written notice 
revoking said liability 
transactions.” 

August, 1927, the defendant 
wrote the plaintiff stating that 
had severed all connection and 
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interests the lumber company. 
Later the plaintiff brought 
against the defendant its con- 
tract guaranty for the sum 
$62,235.40. The defendant con- 
tended that had terminated his 
liability the letter above-referred 
and the question presented the 
court was whether not was 
correct this contention. was 
held that the letter did not consti- 
tute notice revocation the 
liability, the court saying: 


(the guaranty contract) was 
binding contract upon present con- 
sideration, and could 
only upon compliance with its terms. 
Zimetbaum Berenson, 267 Mass. 
250, 254, 166 719. The de- 
fendant resigned officer the 
Rockwell Lumber Company August 
1927, and disposed all the stock 
which held it. Since then 
has not been connected with it. 
that time, wrote the plaintiff: 
“Effective this date 
president and director the 
Rockwell Lumber Company has been 
accepted and have severed all con- 
nection and interests that com- 
pany.” This the revocation relied 
upon. the opinion majority 
the court not sufficient 
notice terminate his liability. As- 
suming, what the plaintiff denies, that 
received such letter, does not 
state the intention longer 
liable for future transactions under 
the contract guaranteed with sufficient 
distinctness affect the plaintiff with 
the notice which was entitled. 
For all that was stated, might still 
guaranty. Liability guarantor was 
not conditioned status office 
holder, stockholder, employee 
the lumber company. This status 
all that the letter dealt with. There 
was nothing set out incompatible with 
continued liability guarantor 
the company’s performance its con- 
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tract with the plaintiff. The written 
contract guaranty bore its head 
large letters: “The following Guar- 
anty and Waiver Signed 
Individuals.” made clear the 
relation assumed did not depend upon 
corporate interest. 

The testimony the sec- 
retary that had received such 
letter should have thought the 
writer “wanted ...to get 
his future liability, and would have 
replied that the plaintiff 
his staying far from showing 
that the notice was sufficient, empha- 
sized its insufficiency. 
was helpless against proper notice. 
could not legally reject sufficient 
notice and deprive the defendant 
his contract right put end 
liability for future transactions. 


INSURANCE 


Safe Robbery Covered Policy 


Globe Indemnity Company Hey- 
man, Supreme Court Oklahoma, 
Pac. Rep. (2d) 257 


policy covering the plaintiff 
Heyman against theft from safe 
provided that the company 


Does hereby agree indemnify the 
person, firm corporation named 
statement No. the schedule, and 
hereinafter called the Assured, subject 
tained: 

For All Loss 


that property from within 
that part any safe vault de- 
scribed herein which property and 
which part such safe vault 
the insurance hereunder made 
attach Agreement No. the 
policy, occasioned the felonious 
abstraction such property from 
within such safe vault while such 
safe vault duly closed and locked 
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and located the Assured’s premises 
defined herein, located elsewhere 
after removal therefrom burglars, 
after entry into such safe vault 
has been effected force and violence 
the use tools, explosives, elec- 
tricity, gas, other chemicals, directly 
upon the exterior thereof, which 
such force and violence there shall 

The Company shall not liable 
effected opening the door any 
safe, chest, vault the use 
key the manipulation any 


appeared that the plaintiff’s 
safe was burglarized during the 


night-time and that $1,543.20 was 
taken therefrom. The evidence was 
summarized the court follows: 


The question for our determination 
is: Was the evidence sufficient 
take the case the jury this 
issue? Plaintiff offered evidence, 
substance, follows: the close 
business the night the bur- 
glary, placed the money his safe 
and securely locked it; the next morn- 
ing the safe was open and the money 
gone; there was evidence the 
burglarious entry into the building; 
tire tool and hammer were 
found close the safe; numerous 
dents appeared the exterior the 
safe several inches the right 
the dial, which dents were not the 
safe before the burglary; the door 
was sprung and the handle bar which 
opened the safe was loose and the 
knob the safe was knocked off 
and found lying the floor. Expert 
evidence was offered which establishes 
that was possible, after turning the 
dial certain position, open the 
same blow thereon with 
hammer some other instrument thus 
releasing the combination. While 
not free from doubt, think this 
evidence was sufficient take the 
case the jury. 


motion the defendant insur- 
ance company for directed verdict 
was overruled and the case was 
submitted the jury. The jury 
found favor the plaintiff for 
the amount the loss. affirm- 
ing the judgment the Supreme 
Court wrote follows: 


the case Fidelity Casualty 
Okl. 662, 142 312, the follow- 
ing rule announced: “In suit 
contract insurance against 
the burglary safe the use 
tools explosives, where there 
evidence that the safe was closed and 
locked with time lock and combina- 
tion, and that, while such condition, 
could not opened except the 
use tools and explosives, and that 
next morning was open before the 
time locks had run point permit- 
ting open, and the door could 
not again closed without the use 
emery and long and hard efforts, 
and that there were scratches 
marks the knob dial the safe, 
and that safes were sometimes opened 
the use blows from 
instrument, held, that such evidence 
was sufficient justify the submission 
the case the jury whether 
the safe was opened the use 
tools explosives.” 

the case Md. Cas. Co. Bank 
Murdock, Neb. 314, 107 
562, the court said: “There was 
some evidence indicating that was 
possible open the safe con- 
troversy striking the same with 
heavy hammer other instrument 
after changing certain position, 
and this evidence was sufficient our 
opinion submit the jury, and 
for this reason the court did not err 
refusing instruct the jury 
return verdict for the defendant.” 

Under these authorities, there was 


error overruling defendant’s 


motion for directed verdict. 


MASTER AND SERVANT 


Salesman Entitled Collect Salary 


Ruddy Autographic Register Com- 
pany, Superior Court Pennsylvania, 
158 Atl. Rep. 308 


The plaintiff was employed 
the defendant company sales- 
man under written contract pro- 
viding that should paid 
specified rates commissions 
sales. The contract also provided 
that the plaintiff should have 
drawing account $150 week 
charged against his commis- 
sion account. This 
count was continue July 
1929. When that date arrived the 
plaintiff had drawn $1,770.42 
excess the commissions earned. 

July 16, 1929, the plaintiff 
and the defendant entered into an- 
other contract the form 
letter written the plaintiff and 
accepted him. This contract 
provided follows: 


being mutually understood and 
agreed that your present contract was 
cancelled June 29, 1929, and con- 
sideration thereof, new contract was 
entered into beginning July 1929, 
and expiring December 31, 1929. The 
details the new arrangement are 
follows: You are receive 
salary $100 per week payable 
contract period per cent. the 
net business turned into the company 
you exceeds what you ‘have re- 
ceived salary, the company will 
pay you the said difference. If, 
the other hand, per the 
net volume business turned 
you during this period does not equal 
your salary for that period, the com- 
pany will not charge you with the 
difference, realizing that good part 
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your time will necessity 
devoted development work tele- 


type. 


October 31, 1929, the defend- 
ant discharged the plaintiff and in- 
formed him that the amount his 
salary from that date the end 
the year would credited against 
his indebtedness the company. 
The plaintiff, denying that owed 
the defendant anything, demanded 
payment his salary and brought 
this action enforce payment. 

The defendant admitted that the 
plaintiff was entitled approxi- 
mately $900 but contended that 
should entitled charge this 
sum against the amount which 
had charged against the plaintiff 
its books, representing the excess 
payments him the “draw” 
$150 week over the amount 
commissions earned June 
29, 1929. 

was held that when the parties 
canceled the first contract and 
made new one the charge against 
the plaintiff was wiped out and the 
plaintiff was entitled recover the 
salary accorded him under the 
second contract. Judgment was 
entered for the plaintiff and upon 
appeal was affirmed. 
opinion affirming the judgment the 
court wrote follows: 


The learned president judge 
the court below was opinion that 
the parties had canceled 
contract, made new one, wiping 
out the charge against plaintiff, and 
accordingly ordered judgment for the 
salary admitted due with in- 
terest. 

cannot see how any other result 
can reached. question fact 
involved; the construction the 
papers for the court. They said 
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they “canceled” one contract and made 
“new contract”; complete all 
its details. the debit charge against 
plaintiff existing June was 
kept alive, why did they agree that, 
“10 per cent. the net business 
turned into the company” exceeds the 
$100 week salary, “the company 
will pay” the difference, and, 
was less, “the company will not charge 
you with the difference, realizing, 
supra? 


Employer Not Entitled Recover 
Amounts Excess Com- 
missions 
Veteran Realty Co., Inc., Marks, 
Supreme Court New Jersey, 157 

Atl. Rep. 452 

Where contract between 
employer and salesman does not 
provide for the refund the sales- 
man the excess amounts re- 
ceived him under drawing 
account over commissions earned the 
employer not entitled recover 
such excess. 

this case appeared that 
the plaintiff August 12, 1930, 
entered into written contract 
employ the defendant 
man. The defendant was given 
drawing account $35 
Upon the termination the em- 
ployment, the defendant’s drawing 
account $35 week exceeded the 
commissions earned, and the present 
action was brought recover the 
sum $356.67, the balance alleged 

The court, deciding that the 
plaintiff was not entitled recover, 
said: 

have searched the contract, and 
find provision which much 
suggests that the salesman’s com- 


missions fell below his drawing ac- 
count was obligated refund the 
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same. The whole instrument indicates 
that the January Ist accounting was 
for the purpose determining the 
amount commissions over and above 
the drawing account. 

Roofing Sales Co. Rose, 103 
Law, 553, 137 221, was 
held that, where there 
the contract employment which 
suggested that, the defendant’s com- 
missions fell below $40 per week, 
would repay the difference between 
the commissions earned and the sums 
advanced his employer, there could 
recovery. See, also, Corpus 
Juris, 153, 154. 


SALES 


Oral Contract Sale Unenforceable 


Reed Electric Company, 
Supreme Court Colorado, Pac. 
Rep. (2d) 1095 
The plaintiff brought this action 
against the defendant recover 
the agreed price secondhand 
electric refrigerator. The plaintiff 
alleged that entered into oral 
agreement for the sale the re- 
frigerator and the installation there- 
for for the sum $400; that the 
plaintiff commenced 
nary the installation the re- 
frigerator, and was stopped the 
defendant, who canceled the con- 
tract purchase and refused 
pay the plaintiff the agreed pur- 
chase price. The plaintiff further 
alleged that its efforts sell the 
refrigerator others were unsuc- 
cessful and that the time the 
suit the refrigerator was longer 

valuable. 

The defense was that the oral 
agreement was unenforceable under 
the Colorado Statute Frauds 
(section 5111, Colorado Laws, 
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1921). statute question 
provides that “every contract for 
the sale any goods, chattels 
things action for the price $50 
more, shall void except such 
agreement some memorandum 
scribed the party charged there- 
with; and the case the sale 
goods the same shall void; (1) 
where memorandum such con- 
tract made writing and 
subscribed the parties 
charged therewith; or, (2) unless 
the buyer shall accept and receive 
part such goods, the evidence 
some them; or, (3) unless the 
buyer shall, the time, pay some 
part the purchase money. 

The evidence showed that note 
memorandum the contract 
was reduced writing 
scribed the defendant. was 
also shown that the defendant did 
not accept receive all part 
the refrigeration equipment, and 
that part the purchase price 
was paid. 

The plaintiff’s evidence showed 
that was corporation engaged 
the electrical business, the 
course which sold, exchanged, 
and installed, electric 
that the refrigerator which the 
plaintiff agreed sell the defend- 
ant was taken 
from third party part 
the purchase price new re- 
frigerator; that the plaintiff would 
not have taken the secondhand re- 
frigerator unless the defendant had 
agreed purchase it. The evidence 
further showed that the refrigera- 
tor question was the type 
usually manufactured for the gen- 
eral trade and was not especially 


manufactured and adapted for use 
the defendant’s place business. 

The only question the case 
was whether the refrigerator was 
included the terms “goods and 
chattels” used the Statute 
Frauds. The court decided that 
the refrigerator did come within the 
meaning those terms and that 
the oral contract for the sale 
such refrigerator was unenforceable 
because failure comply with 
the provisions the Statute 
Frauds. Accordingly was held 
that the plaintiff was not entitled 
recover. discussing the ques- 
tion presented the court wrote 
follows: 


The sole question for determination 
here whether not the subject- 
matter the contract was “.... 
goods, chattels within the mean- 
ing subdivision fourth, section 511, 
1921; so, plaintiff must fail; 
otherwise, prevail. 

The only case this jurisdiction, 
the question herein, Bond Bourk, 
Colo. 51, 54, 129 228, 224, 
(N.S.) 97, Ann. Cas. 1915C, 
581, wherein said: “The pre- 
vailing rule American courts 
that agreement one construct 
article particularly for and accord- 
ing the plans another, whether 
agreed price not, although the 
the article, contract for work 
and labor. The contract for the 
manufacture and sale thing made 
suit the fancy and serve the par- 
ticular convenience and purpose 
the defendant, without market value 
for use general trade, and there- 
fore, although the agreement might 
result the production and sale 
chattel, one for work and labor, 
and not within the statute frauds.” 
Citing numerous cases. 


ty 
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found exhaustive treatise the 
subject. page 1224, stated 
that the American jurisdictions 
there are two distinct rules; one 
these known the Massachusetts 
rule, the other the New York rule. 
The Massachusetts rule 
stated be: contract for the sale 
articles then existing, such 
the seller the ordinary course 
his business manufactures procures 
for the general market, whether 
hand the time not, contract 
for the sale goods, which the 
statute applies; but the goods are 
manufactured for the buyer, 
his special order, and not for the 
general market, not contract 
The New York rule 
therein stated be: “that agree- 
ment for the sale any commodity 
not existence the time, but which 
the seller manufacture put 
sale within the prohibition the 
statute frauds.” 

note that among the cases cited 
authorities Bond Bourk, supra, 
some from Massachusetts and some 
from New York are found, which 
leads the inevitable conclusion that 
our jurisdiction, have elected 
follow neither, but have adopted 
rule which embodies principles from 
both these jurisdictions. 

the instant case, admitted 
that the article question was not 
manufactured for the special use 


defendant, but was article 
the ordinary, usual, and general type 
and size used refrigeration plants, 
able for use generally 
systems using motor and coils 
this size and design. The component 
parts this cooling system could 
purchased from any dealer handling 
this particular make refrigerators. 
The refrigerator was not made the 
order according the plan and 
design defendant, but, according 
plaintiff’s evidence, was use 
another meat market the time 
plaintiff acquired title the same. 
The fact, such, that, when 
installed, the refrigeration plant would 
become trade fixture, wholly 
immaterial the determination 
the question the applicability 
the statute frauds this particular 
case. 

believe the correct rule 
that when the subject-matter the 
oral contract article which 
such the seller usually carries 
part his stock trade, dis- 
tinguished from one manufac- 
tured for special use and according 
particular plan and design, comes 
within the purview 
fourth, section 5111, 1921. 

are aware that different rule 
has been adopted other jurisdic- 
tions; but this jurisdiction, are 
the rule Bond Bourk, 
supra. 


